LAWSON LASKI CLARK & POGUE, PLLC
ATTORNEYS AT LAW

675 SUN VALLEY RoAD, SUITE A
PosT OFFice Box 3310
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TELEPHONE: 208-725-0055
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Edward A. Lawson
eal@lawsonlaski.com

July 25, 2011

Hand Delivered

Honorable Mayor and Councilpersons
City Of Ketchum

Post Office Box 2315

Ketchum, Idaho 83340

Re:  Warm Springs Ranch Resort Request For Modification of Planned Unit
Development Approval and Amendment of Warms Springs Ranch Resort
Annexation and Development Agreement

Our File No. 10612-001
Dear Mayor and Councilpersons:

Helios Development LLC, a Delaware limited liability company (“Helios”) hereby
requests a modification of its Planned Unit Development approval by the City of Ketchum
(“City”) and another amendment of the Warm Springs Ranch Resort Annexation and
Development Agreement made between Helios and the City to establish rights and obligations of
the parties with regard to annexation and development of Helios’ real property (“Property’)
commonly known as the Warm Springs Ranch.

Under separate cover, Helios will be submitting to the City a proposal for amending the
Design Review Approval for the Property for concurrent consideration with the requested
modifications to the Planned Unit Development approval. The scope of the Project has been
reduced to enhance its feasibility. Specifically, the first phase will be reduced to approximately
285,000 square feet, comprised of 125,000 square feet for 116 hotel rooms, 71,275 feet of
condominiums and 93,750 square feet of parking and garage. In addition, the hotel will be
setback 80" from Warm Springs Road. The net result of the changes is to substantially reduce the
perceived adverse impacts from the Project.

As an incident of the changes in the Planned Unit Development Approval, Helios is
requesting modification of its Workforce Housing and Active Recreation obligations under the
Warm Springs Ranch Resort Annexation and Development Agreement. Enclosed herewith for
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your consideration is a draft of a proposed Third Amendment of the Warm Springs Ranch Resort
Annexation and Development Agreement.

We want to assure the City of our complete cooperation in its processing of this request.
We look forward to working with the City, its Commission, staff and the entire community
throughout the process.

Sincerely,

LAWSON LLASKI CLARK & POGUE, PLLC

M@/k—im&/‘
Edward A. Lawson

Ce: chent
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{Space Above Line For Recorder’s Use)

THIRD AMENDMENT TO WARM SPRINGS RANCH RESORT ANNEXATION AND
DEVELOPMENT AGREEMENT

This Third Amendment (“Third Amendment”) is made as of
2011 by and between the City of Ketchum, Idaho (“Ketchum”), a municipal corporation, and
Helios Development, LL.C, a Delaware limited liability company (“Owner”, and together with
Keichum, the “Parties™).

1. Recitals. This Amendment is made in contemplation of the following facts and
purposes:

1.1 Ketchum and Owner are parties to a Warm Springs Ranch Resort
Annexation and Development Agreement (“Agreement™), dated August 11, 2009, and recorded
on August 13, 2009 in the records of Blaine County, Idaho as Instrument No. 570190, and first
amended by instrument dated May 10, 2010 and recorded on June 2, 2010 as Instrument No.
577973, records of Blaine County, Idaho and next amended by instroment entitled Second
Amendment, dated January 18, 2011, and recorded on March 7, 2011, as Instrument No 585686,
records of Blaine County, Idaho, under and by virtue of which the Parties established certain
rights and obligations with regard to the annexation of the real property commonly known as the
Warm Springs Ranch Resort and more particularly described in Exhibit “A” of the Agreement.

1.2 The parties desire to amend and supplement the Agreement as hereinafter
provided.

2. Amendments. In view of the foregoing, the Parties agree to amend and
supplement the Agreement, as follows:

2.1 Section 13 (Workforce Housing) is deleted and the following is substituted
therefore:

“If Owner applies for a building permit on or before June 1, 2014 to construct
improvements as part of the Project, the Workforce Housing requirement under the City
Code, is hereby unconditionally waived and Owner shall have no obligation to provide said
Workforce Housing or any portion of it. If Owner does not apply for a building permit by
the stated deadline then in lieu of the Workforce Housing requirement under the City Code,
Owner shall establish a dedicated Workforce Housing fund (“Fund”) with revenue derived
from Owner’s Gross Sales (as defined below). The amount of revenue would be one-half of




DRAFT

one percent (0.50%) of Gross Sales until $250,000 was paid to the Fund. “Gross Sales”
means the gross selling price of all merchandise or services sold, or delivered, in the
ordinary course of business at the hotel (not including any other place of business),
whether for cash or on credit, except for the following: (i) the selling price of all
merchandise returned by customers and accepted for full credit, or the amount of
discounts, refunds, and allowances made on such merchandise, (ii) merchandise returned
or transferred to another store owned by or affiliated with Owner, (iii) gift certificates, or
similar vouchers, until such time as they shall have been converted into a sale by
redemption, (iv) sales and use taxes, and other similar taxes now or in the future imposed
on the sale of merchandise or services, and (v) sales of real property, fixtures, equipment,
or personal property that are not merchandise sold in the ordinary course of business at
the hotel.

Owner shall furnish to City a statement of Gross Sales within fifteen (15) days
after the end of each calendar quarter, and an annual statement of Gross Sales within
twenty (20) days after the end of each calendar year. Each statement shall be signed by
Owner or its authorized representative. owner shall keep full and accurate books of
account, records, cash receipts, and other pertinent date showing its Gross Sales. City
shall be entitled within one (1) year after expiration or termination of a statement period
to inspect and audit all of Owner’s books of account, records, cash receipts, and other
pertinent data relating to Gross Sales, so City can ascertain Owner’s Gross Sales. Owner
shall cooperate fully with City in making the inspection. If the audit shows that there is a
deficiency in the payment of any moneys to the Fund, the deficiency shall become
immediately due and payable. The costs of the audit shall be paid by City unless the
audit shows that Owner understated Gross Sales by more than five percent (5%), in
which case Owner shall pay all costs of the audit. City shall keep any information gained
from such statements, inspection, or audit confidential and shall not disclose it other than
to carry out the purposes of this Agreement.

The Fund would be maintained by Owner in a segregated account (“Workforce
Housing Account™) and would be vsed solely to subsidize housing costs of eligible hotel
employees (as defined below). “Eligible Employee” means . Upon
presentation to Owner of a written application for housing assistance from an Eligible
Employee Owner shall disburse from the Workforce Housing Account to the landlord,
mortgagee or third party providing housing to the Eligible Employee up to $ , or % of
said Eligible Employee’s housing costs.”

2.2 The second sentence of Section 16 (Active Recreation) and all of Section
16.1 (Local Golf Program) are deleted and the following is substituted therefore:

“Owner shall construct a golf practice facility as depicted on the plan attached
hereto as Exhibit “ _”. The golf practice facility shall be open to the public and shall
include a “Locals Golf Program” consisting of the following:

2.3 Section 16.2 (Recreation Contribution) is deleted in its entirety and the
following substituted therefore:
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“Owner shall construct two tennis courts in the first phase of the Project and one
additional tennis court in each of the subsequent two phases of the Project. The tennis
courts shall be constructed in the locations depicted on the plan attached hereto as Exhibit

(11 (13

3. Consiruction. This Third Amendment and the Agreement constitute one
agreement between the Parties. In the event of any inconsistency between this Third
Amendment and the Agreement the terms of this Third Amendment shall govern. All capitalized
terms in the Agreement shall have the meaning in the Agreement when used in this Third
Amendment, unless otherwise defined herein.

4. Ratification. The Agreement, as amended and supplemented by this Third
Amendment, is hereby ratified and affirmed.

This Third Amendment is executed by the Parties as of the date first above

wrilten.
Helios Development, LL.C, a Delaware limited City of Ketchum, Idaho, a municipal
liability company corporation

By:  “Zon Development, LLC, a Delaware
limited liability company, its managing member

By:

By:
Anton P. Vonk, Manager ?g“ Randy Hall, Mayor

o%
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STATE OF IDAHO, )
) ss.
County of Blaine )

On this day of . 2011, before me, a Notary Public in and for said
State, personally appeared Randy Hall, Mayor of the City of Ketchum, Idaho, known or identified
to me to the person whose name is subscribed to the within instrument as the Mayor of the City of
Ketchum, Idaho, and acknowledged to me that he executed the same as Mayor of the City of
Ketchum, Idaho.

Notary Public for Idaho
Residing at
Commission expires

State of )
} ss.
County of )
On this day of , 2011, before me, a Notary Public in and for said

State, personally appeared Anton P. Vonk, known or identified to me to be the Manager of Zon
Developmeni, LLC, a limited liability company and the managing member of Helios
Development, LL.C, a limited liability company, the member or one of the members who
subscribed said limited liability company name to the foregoing instrument, and acknowledged
to me that such limited liability company executed the same in the name of Helios Development,
LLC.

Notary Public for
Residing at
My Commission expires
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EXHIBIT “A”
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