City of Ketchum, Idaho

P.O. Box 2315 Ketchum, ID 83340 (208) 726-3841 Fax: (208) 726-8234

April 30, 2013

Mayor Hall and City Councilors
City of Ketchum
Ketchum, ldaho
Mayor Hall and City Councilors:

Fifth Street Underground Project

Attachment 1: Map of proposed area of underground, °“Fifth Street
Underground Project”
Attachment 2: Proposed Streetlight locations

Introduction/History
The City voters in 2003 passed a ballot measure to increase the ldaho Power
Franchise Fee from 1% to 3%. Revenues were to be used generally as follows:

e 66.6% shall be used for undergrounding of overhead power lines in the
southern entrance to town and in the commercial core.

e 16.7% shall be used for maintenance, operation, and conversion of street
lights to comply with the Dark Sky Ordinance.

e 16.7% shall be used for improvements in residential areas.

Staff has been working with ldaho Power for about six months to determine an
appropriate project that can be completed with available funds. In October, the
following projects were considered:

1) 5™ Street from Spruce to the alley across Main Street. This project is
considered a high priority, as the lines are very visible, and cross both
Main Street with a feeder line in the alley behind City Hall that crosses 4"
Street. This project could be split in two, with the west half from Walnut
Street across Main as the high priority stretch. At grade facilities can be
placed on city properties. Alleys poles from 5" to the south discussed, but
some are optional based on costs, complexity, and are a lesser priority.

2) Highway 75/Rivers Street- rejected at this time due to very high costs and
likelihood that developers will pay for this stretch with new hotel
development.

3) YMCA/Bike path to the end of SV Road- The entire corridor was
discussed in the context of a future revenue bond or contribution from
Warm Springs Ranch Resort. The section from the Bike Path to Rotary




Park (approx) may be an easy and visible stretch; need further cost
estimates to determine. Plenty of good sites for transformer locations due
to the city land ownership in this area.

4) Alley west of Helm Station south to approx. First Street. High visibility but
complicated due to limited locations for at-grade facilities and CenturyTel
feed. May be a good project for developer participation at 2™ Street.

5) Alley west of Leadville from Chapter One bookstore north to Sun Valley
Road. Complicated by limited area for transformer locations. May be able
to approach property owners for an easement in exchange for increased
property values associated with undergrounding.

6) Alley between Washington and First Avenue from Sun Valley Road to 6™.
Limited area for transformer locations.

7) Warm Springs Road, west of Skiway Drive. A request was made in this
area by an individual property owner. The power line, which runs on the
north side of the road, does not visually impact as many property owners
as the various other options under consideration.

Current Report

The Mayor and staff are recommending as a Phase | the portion of 5" Street
from the alley west of Main Street to Walnut Avenue as shown on Attachment 1.
Note that this also includes some of the power poles in the alley behind City Hall,
south across 4" Street to Premier Cleaners, but not all of the poles in this alley
due to costs of relocating individual service and difficulty of transformer locations.

A preliminary neighborhood/business meeting was conducted on April 25, 2013
at City Hall. Ten neighbors/businesses attended; all were in support of the
project. A letter was sent to all affected parties on April 26, 2013, notifying them
of the May 6, 2013 Council meeting regarding this project.

Based on the neighborhood meeting, the preference from the affected parties is
to start construction as soon as possible (third week in May) and to avoid
construction between the 4™ of July and Labor Day. Idaho Power estimates the
project will take eight weeks to complete. If it is not completed before the 4™ of
July, ldaho Power has suggested that they could lay the conduit and repair the
streets/alley before the 4™ of July, and come back after Labor Day to pull the wire
through the conduit and remove the poles. In any case, it is proposed that the
project be completed by fall 2013. Cyndi Bradshaw of Idaho Power will attend the
City Council meeting to answer specific questions regarding the project.

Financial Requirement/Impact

The Franchise Fund started the fiscal year (October 1) with a balance of
$221,088. Franchise payments, totaling $247,451 are projected to be received
from ldaho Power this fiscal year. Thus, the fund is estimated to accumulate
$468,539 by the close of the fiscal year..




Because underground projects are costly, staff is recommending that the Council
consider funding projects in 2-year increments. Assuming that the City receives
a similar amount next year as it received this year ($247,000), the two-year
budget is as follows:

Table 1: FY 12/13 and 13/14 Underground Funds

Year South Street Improvements | Total per
Entrance/Commercial | Lights/Dark | in Residential | Fiscal
Core Sky areas Year

FY- $312,047 $78,246 $78,246 $468,539

12/13 to

date

FY- $164,502 $41,249 $41,249 $247,000

13/14

Total $476,549 $119,495 $119,495 $715,539

Idaho Power has prepared an initial cost estimate of $376,000 to underground
the lines shown on Attachment 1. This does not include street lighting. Note that
some of the funds in the street lighting category of the Franchise Fund have been
allocated towards the Wayfinding Project for lights along First Street and
Washington Avenue. Attachment 2 shows the lights associated with each
project. The lighting costs are as follows:

Table 2: Street Light/Dark Sky compliance, Walkable Ketchum and 5"
Street Underground
Project Purchase of | Installation  and | Total Cost

lights Engineering soft

costs

Walkable $51,083 $18,917 $70,000
Ketchum
5" Street $45,407 $13,525 $58,932
Underground
Total N/A N/A $128,932

The proposed 5" Street project passes several residences, in the 511 Building
and at 5™ and Walnut. Therefore, staff believes it is justifiable to spend a small
amount ($6,964) out of the category, “Improvements in Residential Areas” over
the two year period noted in Table 1.

In summary, the costs for the proposed 5" Street Underground are as follows”

Table 3: Fifth Street Underground Project costs

Idaho Power Estimate $376,000
Street Lights purchase and installation $ 58,932
Contingency @ 9% of project total $ 39,144
Total $474,076




Recommendation
| respectfully recommend that the City Council approve the expenditure of
$474,076 over a 2-year period from the City’'s Underground Fund for the 5™
Street Underground project, and authorize the Mayor to sign relevant documents
with Idaho Power.

Suggested Motion

“I move to approve the expenditure of $474,076 over a 2-year period from the
City’s Underground Fund for the 5" Street Underground project, and authorize
the Mayor to sign relevant documents with Idaho Power.”

Sincerely,

Lisa Horowitz
Community and Economic Development Director
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City of Ketchum, Idaho

P.O. Box 2315 Ketchum, ID 83340 (208} 726-3841 Fax: {208) 726-8234

May 6, 2013

Mayor Hall and City Councilors
City of Ketchum
Ketchum, idaho

Mayor Hall and City Councilors:

Recommendation to Hold Public Hearing and to Adopt Ordinance No. 1106
Amending the FY12-13 Annual Appropriation Ordinance
By Appropriating Additional Monies and Specifying Authorized Activities

Introduction/History

Per Idaho Code 50-1003 the City Council of each city shall, prior to the
commencement of each fiscal year, pass an Ordinance to be termed the annual
appropriation ordinance.

On September 4™ 2012 the Council adopted Ordinance No. 1099 entitled the
Annual Appropriation Ordinance for the Fiscal Year Beginning October 1, 2012,
appropriating to the various budgetary funds, sums of money deemed necessary
to defray all necessary expenses and liabilities within each fund for the ensuing
fiscal year, authorizing a levy of a sufficient tax upon the taxable property and
specifying the objects and purposes for which said appropriation is made, and
providing an effective date.

The city council of any city may, by the same procedure as used in adopting the
original appropriation ordinance at any time during the current fiscal year, amend
the appropriation ordinance as a result of an increase in revenues from any
source other than ad valorem tax revenue. A city whose property tax certification
is made for the current fiscal year may amend its budget and annual
appropriation ordinance, pursuant to the notice and hearing requirements of
ldaho Code 50-1002.

Current Report

Ordinance Number 1106 is an ordinance, amending Ordinance Number 1099,
the Annual Appropriation Ordinance for the Fiscal Year beginning October 1,
2012 and ending September 30, 2013. Ordinance No. 1106 outlines the
Proposed Revenues and Proposed Expenditures in the amount of $167,627, for
the creation of the Hemingway Park Splash Pad.

Financial Requirement/Impact
If adopted by the Council on May 6, 2013, the budget amendment would
appropriate additional monies in the sum of $167,627.




Recommendation

f respectfully recommend that the Ketchum City Councit hold the Public Hearing
and adopt Ordinance No. 1106 Amending the FY12-13 Annual Appropriation
Ordinance By Appropriating Additional Monies with the Suspension of the Rules.

Recommended Motion

1st motion:
*I move to waive the three readings of Ordinance No. 1106, and read by title
only, Pursuant to Idaho Code 50-902.7

(Roll call not required)

2nd motion:

“ move to adopt Ordinance No. 1106, AN ORDINANCE OF THE CITY OF
KETCHUM, IDAHO, AMENDING ORDINANCE NUMBER 1099, THE ANNUAL
APPROPRIATION ORDINANCE FOR THE FISCAL YEAR BEGINNING
OCTOBER 1, 2012, AND ENDING SEPTEMBER 30, 2013: APPROPRIATING
ADDITIONAL MONIES TO BE RECEIVED BY THE CITY OF KETCHUM,
IDAHO, IN THE SUM OF $167,627; AND, PROVIDING AN EFFECTIVE DATE.”

(Roll call required)

Sincerely,

Sandra E. Cady, CMC
City Treasurer/Clerk



ORDINANCE NO. 1166

AN ORDINANCE OF THE CITY OF KETCHUM, IDAHO, AMENDING ORDINANCE NUMBER
1G99, THE ANNUAL APPROPRIATION ORIDINANCE FOR THE FISCAL YEAR BEGINNING
OCTOBER 1, 2012, AND ENDING SEPTEMBLER 30, 2013:  APPROPRIATING ADDITIONAL
MONIES TO BE RECEIVED BY THE CITY OF KETCHUM. IDAHO, IN THE SUM OF 167,627
AND, PROVIDING AN EFFECTIVE DATIL

BETT ORDAINED BY THE MAYOR AND CITY COUNCIL OF THE CiTY OF KETCHUM, IIDAHO:
SECTION i, That Ordinance Number 1099, the Annual Appropriation Ordinance for the City of
Ketchum, Idaho, for the fiscal vear commencing October 1, 2012, and ending September 30, 2013, be and
the same is hereby amended as follows:

That the additional sum of 167,627 be appropriated out of the revenues received from:

GENERAL FUND:

Donations-Splash Pad 26,460
Refunds & Reimbursements 141,167
TOTAL APPROPRIATION 167.627

To be used for the following authorized activities:

GENLRAL FUND:

Hemingway Park Splash Pad Project 167.627
TOTAL APPROPRIATION 167.627

SECTION 2. This Ordinance shall be in full force and effect from and afier its passage, approval and
publication.

PASSED by the City Council and APPROVED by the Mayor of the City of Ketchum, Idaho, this 6th day
of May 2013.

Randy Hall
ATTEST: Mayor

SANDRA E. CADY, CMC
City Clerk

Publish: kdaho Mountain Express
May 13, 2013



City of Ketchum, Idaho

P.O. Box 2315 Ketchum, ID 83340 (208) 726-3841 Fax: (208) 726-8234

April 30, 2013

Mayor Hall and City Councilors
City of Ketchum
Ketchum, ldaho

Mayor Hall and City Councilors:
Idaho State Tax Commission Enforcement of Ketchum local option tax

Introduction/History

Currently, the City of Ketchum has been collecting and administering its local
option tax (“LOT”) taxes in-house utilizing one staff member of the clerk’s department. It
is estimated she spends roughly 75% of her time carrying out these tasks. In 2011, the
City hired the accounting firm, Denning, Downey & Associates, P.C. to conduct a LOT
audit (attached hereto as “Exhibit 1”). The report found a high rate of failure to report
and errors in calculating LOT in high risk entities such as the construction industry,
internet based sales, vacation rentals, and entities with large cash sales. The report
concluded significant non-compliance and difficulty in collection and enforcement.

Current Report

As reported in March, our firm has been meeting with members of the Idaho
State Tax Commission and staff to discuss a possible collection agreement with the Tax
Commission and the City of Ketchum (“City”) to collect its local option tax under Title 50,
Chapter 10 Idaho Code. Specifically, I.C. § 50-1049 provides that any city authorized to
impose a LOT, may contract with the state tax commission for the “collection and
administration of such taxes”. See I.C. § 50-1049(a)(attached hereto as “Exhibit 2”).
Under this section, the city has a right to review and audit the records of collection
maintained by the commission and taxpayer returns to the tax. /d. The city always
retains the right to administer and collect the tax itself as well. /d.

At the outcome of that city council meeting, our office was directed to continue
working with the Idaho State Tax Commission and its legal counsel to finalize a
Memorandum of Understanding pursuant to the terms discussed herein.

City attorneys, Susan Buxton and Cherese McLain, along with City Administrator,
Gary Marks, and Mayor Randy Hall have met with the state tax commission and/or its
staff and legal counsel on the following dates: August 6, 2012, August 31, 2012,
September 21, 2012, November 9, 2012, December 13, 2012, and January 18, 2013.
While there are over a dozen cities that collect a local option tax under Title 50, Chapter
10 Idaho Code, the City of Ketchum is the first city to approach the tax commission to
explore the option of utilizing the tax commission for the collection and administration
under |.C. § 50-1049. Initially, members of the tax commission expressed some
concerns about sales versus use tax and the city’s ability under the LOT statutes to only
collect sales tax. At the request of the commission, our firm issued a memo analyzing



the authority to collect sales taxes as well as what constitutes a sales tax. It is attached
hereto as “Exhibit 3”. Based on our subsequent meetings with the commission and
staff, it is our belief that any concerns regarding that matter were taken care of with that
memo.

These figures are based on the commission’s best estimates of what the actual
annual costs will be to perform: 1) initial set-up into our computerized systems and
creation/modification of forms and processes; 2) process the estimated number of
transactions from your expected taxpayer base; and 3) an additional audit premium to
perform steps to identify City of Ketchum destination sales from taxpayers outside the
city boundaries. The tax commission has estimated a start-up date of January 1, 2014,
with the costs occurring as shown below with a further breakdown in a spreadsheet
attached hereto as “Exhibit 4”:

FY2014 FY2015+
Set-up and design (one-time) $ 68,600
Transaction based average cost (half year first year) $ 46,400 $ 92,800
Audit premium sales destination steps (half year first year) $ 50,000 $100,000
Total Administration Fees $165,000 $192,800

The suggested timeline is to start in July 2013 with payment of $68,600 to the tax
commission, which is the one-time set-up and design in order for |.T. to make changes
in their program software, etc. By August 2013, the tax commission is prepared to begin
identifying the tax base and incorporating Ketchum information into their electronic filing
system. They will have returns going out by January 2014 and begin educating the
public and providing information. As part of the audit process, the tax commission will
be able to identify taxpayers that are found in a “use tax” audit and then can identify the
retailers and conduct a spin-off audit and find the retailers that may be subject to
Ketchum’s LOT. The tax commission auditor stated he believed that a large majority of
the current missing LOT revenues from the construction industry will be identified once
they identify the retailers and educate them. Further, the tax commission has recently
finished an informational handout on VRBO’s and will also work in identifying these
entities as part of their audit effort. The handout is attached hereto as “Exhibit 5”.

The remaining FY 2014 owing, $96,400, would be paid out of the reimbursement
from collected tax revenue. Thereafter, pursuant to terms of an MOU, the tax
commission would reimburse their costs on a quarterly basis. The standard practice
used by the tax commission for other entities (auditorium districts, county local option) is
to withhold the fees from distributions on a quarterly basis in the months of July,
October, January, and April.

The tax commission provided us with an additional breakdown of what the “audit
premium sales destination steps” would include. As shown above, the transaction based
average cost to implement the LOT is $92,800 and results in an estimated 7,800
transactions. The additional audit efforts for $100,000 annually can be seen in “Exhibit
6”. It includes $10,000 in estimated travel and an estimated additional 2,500 hours
spent on sales/use audits statewide for Ketchum destination sales. All together, the
proposal is for around 2.5 FTE’s from the state tax commission staff; however, it would
actually be several staffers from around the state that would be conducting these audits.

2



The tax commission strongly believes that in order for the tax commission to fully
identify the full tax base, conduct enough audits to identify non-payers, etc. the
commission would need around 3 years in order for the City of Ketchum to see the full
effect of the tax commission implementation. However, the MOU will provide the ability
for the City to withdraw from the MOU each fiscal year.

The scope of services would be for the administration, audit, collection, and
enforcement of Ketchum’s LOT. We discussed options about a smaller scope of
services but once we went through how their audit program and software works — there
is little ability for the tax commission to do only part of the administration. However, the
suggested scope of services will not completely nullify the current City employee. There
are tasks for the current City employee to continue doing for LOT administration,
including, the direct interface with taxpayers.

Financial Requirement/Impact
The estimated financial impact for FY 2014 is $68,600, thereafter it would $192,800
annually to be paid directly from reimbursement of LOT taxes.

Recommendation

| respectfully recommend the City Council approve the MOU provided with the Idaho
State Tax Commission for the administration, collection, and enforcement of City LOT to
commence July 1, 2013 with first collection beginning January 1, 2014.

Suggested Motion
‘I move to authorize the mayor to execute the Memorandum of Understanding with the
Idaho State Tax Commission.”

Sincerely,

Cherese McLain
City Attorney

Exhibit 1 Denning, Downey & Associates, P.C. report
Exhibit 2 1.C. § 50-1049

Exhibit 3 MSBT memo analyzing LOT tax

Exhibit 4 Excel sheet tax commission costs

Exhibit 5 VRBO Handout

Exhibit 6 Excel sheet Additional Audit Breakdown



MEMORANDUM OF UNDERSTANDING
BETWEEN
IDAHO STATE TAX COMMISSION
AND CITY OF KETCHUM
REGARDING COLLECTION AND ENFORCEMENT
OF LOCAL OPTION TAXES
O Y OEKETCHUM EOCAL-OPHONSALES TAXES

On this day of , 2013, the Idaho State Tax Commission, (hereinafter
“Commission”) and City of Ketchum (hereinafter “City””) enter into this Memorandum of
Understanding to provide for the Commission to collect and remit the City of Ketchum Local
Option Sales Tax (hereinafter the City tax) on behalf of the City.

The City has enacted Ordinance 712 authorizing the imposition of a City Local Option
Sales Tax at the rate of one percent (1.0%) of all sales taxable pursuant to Chapter 10, Title 50,
Idaho Code. The City is authorized to enact the ordinance pursuant to Chapter 10, Title 50,
Idaho Code. Ordinance 712 imposes the following taxes:

» A municipal sales tax is imposed upon each sale at retail within the city of Ketchum,
Idaho, at the rate of one percent (1%) of the sales price of all property subject to
taxation under Idaho Code section 63-3601 ef seq., Idaho sales tax act, including
subsequent amendments, except on the sale of “groceries” (defined in this section) and
motor vehicles which are titled by the Idaho department of motor vehicles. For the
purpose of this chapter, “groceries” means any edible food or foodstuffs intended for
human consumption, except: 1) alcoholic beverages; 2) tobacco; and 3) any food
product which is prepared and sold for consumption at any "eating place" as defined in
Idaho Code section 39-1702; or 4) any sandwiches and foods prepared and sold by
retailer for immediate human consumption; or 5) any food product sold through a
vending machine if the sales price is more than fifteen cents ($0.15);

» An additional one percent (1%) hotel-motel room occupancy sales tax on receipts from
all short term rental (30 days or less) charges for hotel rooms, motel rooms,
condominium units, tourist homes and the like;

» An additional one percent (1%) liquor by the drink sales tax on all sales at retail of
liquor by the drink including liquor, beer, wine and all other alcoholic beverages, for
consumption on the premises.

A. GENERAL PROVISIONS FOR REGISTRATION AND COLLECTION

Pursuant to Idaho Code §§ 50-1049 ANDand 67-2326 — 67-2333, -the City and the
Commission wish to contract for the Commission to collect, report and remit the tax.-en-behalf
oftheCity- Accordingly, the parties hereby agree and stipulate to the following procedures
and methods for the collection and remittance of the tax with the set forth limitations:




The Commission will collect and administer City taxes in like manner and
under the definitions, rules and regulations of the state sales tax under Chapter
36, Title 63, Idaho Code. The Commission’s estimated date for implementation
of administration functions is January 1, 2014.

The Commission will automatically issue a permit to all businesses that are
located in the City of Ketchum and currently have an Idaho Sales Tax Permit.
The Commission shallwi# mail a letter and application to all multi-City and
out-of-state Idaho Sales Tax taxpayerpermit holders seeking registration for the
City tax. Upon registration, the Commission will provide location permits and
return forms to the registered taxpayerpermit holders to allow for the collection
and remittance of taxpayers—to—eoHeetandremit the City tax. The reporting
period for each taxpayerpermit holder shall be identical to it’s reporting for
state sales and use taxes.

With respect to the multi-city and out-of-state ermit holders, if a
ermit holder does not register as a taxpayerpermit holder for the City
tax, the Commission will, through the regular audit process, set-conduct any

investigation to determine whether the ermit holder deeshave has a
legal respon51b111ty to reglster for the Clty tax—b&t—th%@emm&eﬁ—wa-l

In addition, the City will provide whatever notice and publicity it believes
necessary to ensure that all City taxpayerpermit holders are aware of the tax.
The City will instruct taxpayerpermit holders who seek information about
registration to contact the Commission. The Commission will then provide the
necessary information so that these taxpayerpermit holders can register to
collect and remit the City tax. In the course of its normal business activities the
Commission will, when it registers a new business with physical presence in
City limits for the state sales tax, notify the applicant of its filing requirement
with respect to the City tax. Failure of the applicant to register for the City tax
will be reported to the City.; and—theCeommission—wil-have—no—further

responstbility to ensure those taxpavers do register.

The Commission shall draft and prepare all necessary forms, both paper and
electronic, for taxpayerpermit holders to report and remitpay the City tax. The
Commission will use all reasonable efforts to ensure all taxpayerpermit holders
have such forms in time to timely file the returns.

The City and the Commission may agree to allow taxpayerpermit holders the
ability to pay their taxes bywith—a credit card or through electronic funds
transfer (EFT). All costs imposed by financial institutions for the use of credit
cards and/or EFT processes shall be borne by the City as an amount in addition



to the agreed upon cost for the services provided by the Commission as
enumerated in this Memorandum of Understanding.

7. Subject to Section B below, upon filing and payment of the tax by
taxpayerpermit holders, the Commission will deposit into a specified state bank
account all City funds within twenty four (24) hours of receipt. On a guarterly
monthly basis, the Commission will transfer the receipts and-interest net of any
refunds paid and fees from the state account to a financial institution and
account designated by the City.

8. If a taxpayerpermit holder files a return but does not make full payment the

seﬁdi-ng—the—twe—}e&efsfollow its normal collection nrocedure used in_cases

where a sales tax liability is owed to the state.

pf%G%d—l—H—g—F%pGH—H&-g—p%Hed-The Comm1ss1on w111 undertake anv audlt

collection, or other enforcement action for the City as is currently undertaken
for Idaho sales and use tax. Such action may include unfiled return billings,
assessments, liens, and issuances of notices of deficiencies as well as bringing
legal action for failutre to file or pay taxes or filing claims in bankruptcy court.

H-10. The City and the Commission shall each provide a central point of
contact to act as project managers to make decisions relative to the initial
system set up and on-going issues relating to specific systems issues by July 14,
20134. If project managers need to change during the life of the project written
advance notice should be give at least 15 days of the occurrence.

B. PAYMENT OF COMMISSION COSTS BY THE CITY

1. For the period January 1, 2014 through June 30, 2014, the City will pay the
Commission a one-time sum of $68,600, for set-up and development work, plus
a fee for transactions costs ($46,400) and audit premium sales destination steps




($50,000). The one time sum of $68,600 will be deducted-from-the-Apri 2014
tax receipts and the balance of the tax reccipts are paid to the City.paid in
advance by the City to the Tax Commission after July 1, 2013, and before
September 30, 2013. The six month transaction and audit costs of $96,400 will
be deducted from the JulyApril 2014 tax receipts and the balance will be
forwarded to the City.

2. For the period July 1, 2014 -through June 30, 20452017, the annual fee for
transaction will be $92,800 and audit costs will be $100,000, for a total annual
fee of $192,800. If after this initial period—unless the Commission’s costs in
administering the City tax -increases,-and-then; the annual fee shall be increased
but the increase is limited to the amount of the cost increases incurred by the
Commission. The Commission will provide written notice to the City of any
cost increases by no later than April 1, 20452017. For each year thereafter the
Commission may increase the annual fee effective July of any year the
Commission administers the tax but must provide written notice to the City no
later than April.

3. Beginning July 1, 2014, and for each year the Commission administers the tax,
the annual fee shall be deducted on a quarterly basis from the Oeteber-tax
receipts in the months of July, October, January, and April. and Tthe balance
will be paid to the City.

C. GENERAL PROVISIONS

2-1.This agreement does not cover any costs to issue refunds should a court declare
the City tax illegal and order refunds to taxpayerpermit holders.

3.2.The City may review and audit the records of collection maintained by the
Commission and the returns of ermit holders relating to such tax.

4.3 If any taxpayerpermit holder requests a refund from the Commission and the
Commission deems the request to differ in substance from what it would see in
its administration of the state sales tax act, it will be the sole responsibility of
the City to accept or reject the claim, following which the Commission will act
accordingly. Any ensuing protest or litigation arising from the City's decision
will obligate the City, and not the Commission, to compromise, arbitration or
litigation defense.



5-4.This agreement does not obligate either party to litigate or defend in litigation
any issues related to the legality of any provisions of the City tax.

6-5.Nothing in this agreement prevents the City from collecting any tax amount
due, however, all amounts collected by the City must be forwarded to the
Commission for processing and deposit.

7-6.The Commission specifically does not express any opinion on the
constitutionally or legality of the City tax. Or any provisions therein.

&-7.Any administrative process allowing for taxpayerpermit holders to challenge
any payment of the tax is not part ofr this agreement and shall be provided for
by the City in a manner consistent with Ordinance 712. The Commission shall
play no role or responsibility in the administrative process.

9-8.The Commission hereby agrees to indemnify and hold the City harmless for
any errors in processing returns and posting funds to the account in the financial
institution selected by the City as described in paragraph A.5. Above. Upon the
discovery of any underpayment, the Commission will immediately notify the
City and promptly deposit into the designated account funds equal to the
underpayment. Should the Commission discover that it deposited into this
account an amount greater than the City is otherwise entitled to receive, it shall
immediately notify the City and provide evidence of the overpayment. The City
will then either reimburse the Commission or agree to let the Commission
offset the amount of the overpayment against funds paid to the City in the
month following the discovery of the overpayment.

16-9. While the parties anticipate an ongoing relationship of at least three
years, Eeither party may terminate this agreement by giving written notice. The
written notice must be given at least sixty (60) days prior to proposed end date.

H-10. The Commission will use its standard business practices in the
collection of this tax to minimize the impact on ermit holders and to
maximize efficient operations.

1211, This agreement is intended to be the entire understanding between the
parties and all terms, either expressed or implied, are incorporated herein.

12. This agreement shall be binding on the parties and the person executing this
agreement on behalf of the Commission is representing he or she has the legal
authority to bind the Commission and the person executing this agreement- on
behalf of the City is representing he or she has the legal authority -to bind the
City.

For the CITY of Ketchum, ID:




Randy C. Hall, Mayor Date

Attest:

Sandra E. Cady, City Clerk Date

For the Idaho State Tax Commission:

Richard W. Jackson, Chairman Date




RESOLUTION NUMBER 13-007

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KETCHUM, IDAHO, TO
CONTRACT WITH THE IDAHO STATE TAX COMMISSION FOR THE
ADMINISTRATION, COLLECTION, AND ENFORCEMENT OF CITY LOCAL OPTION
TAXES AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, The City has enacted Ordinance 712 authorizing the imposition of a City
Local Option Sales Tax at the rate of one percent (1.0%) of all sales taxable pursuant to Chapter
10, Title 50, Idaho Code; and

WHEREAS, the City of Ketchum has retained professional auditors and CPA’s to identify
problems or gaps with the collection of local option taxes and have determined there are some
significant deficiencies in certain industries as well as non-reporting issues; and,

WHEREAS, pursuant to Idaho Code §§ 50-1049 and 67-2326 — 67-2333, the City and the
Commission wish to contract for the Commission to collect, report and remit the Ketchum local
option tax.

NOW, THEREFORE, BE IT RESOLVED by the Mayor and the Ketchum City Council
enter into a Memorandum of Understanding (attached as Exhibit 1) with the Idaho State Tax

Commission for the administration, collection, and enforcement of the Ketchum local option tax.

This Resolution will be in full force and effect upon its adoption and approval this 6" day
of May, 2012.

CITY OF KETCHUM, IDAHO

Randy Hall, Mayor

ATTEST:

Sandra E. Cady, CMC
City Treasurer/Clerk

RESOLUTION NO.



Denning, Downey & Associates, P.C.
CERTIFIED PUBLIC ACCOUNTANTS

PO, Box 1937, Kalispell, M1 39903-1957
(40G) 736-6879 « FAX (4006) 2377879 « E-Mail ddaiaiddandii.com

Kivt M. Downey, CPA, CGFM, CFF, CITP Robert K. Denning, CPA, CGFM, CFF, CITFP
October 10, 2011

City of Ketchum
Gary Marks — City Administrator

RI:: Ketchum LOT 1ax audit
Dear Gary,

We were engaged to audit the City of Ketchum’s Local Option Tax (LOT) as described in Ciry
Sales Tax Ordinance No. 712 dated November 20, 1997 for the Months of April, May and June
2011. The purpose of our engagement was not to provide assurances on the City of Ketchum's
financial statements but to review several of the local businesses for compliance witly this
ordinance.

Prior Audit
In the previous audit dated February 11, 2011 I established my audit sample by first stratifying
the population into the following categories:
Possible High Risk Entities
- Entities with large cash sales
- Construction indusiry
- Internet based sales
- Vacation rentals
Possible Low Risk Entities
- Random sample of low risk entities

As noted in that report 30% of the High Risk Entities tested did not have an adequate accounting
system to support the amounts reported to the City and 56% had not properly calculated and or
paid their LOT tax.

Current Audit
This audit covered the period April, May and June 2011, I changed my focus on this audit based
on the results of the previous engagement. This audit was more specific and targeted the higher
risk entities as follows:
High Risk Entities
- Entities that were not in compliance in the previous audit.
- Entties that were identified by the City because they either
o Failed to comply with previous attempts by the City to bring them into
compliance.
o Known to operate in the City and not registered with the City.
- [Entities in the construction industry. The previous audit concluded that this type
of business had a higher noncompliance rate.
Unregistered businesses with the City




- Search for unregistered construction companies

Summary

High Risk Entities Tested

I called in for audit 29 entities that were identified as high risk. Of these 29 entities [ noted:
- 5 failed to report LOT 1ax to the City representing 17.2% of my sample
- 12 had errors in reporting LOT tax to the City representing 41.4% of my sample
- 12 had no exceptions representing 41.4% of my sample.

Unregistered Businesses

One day of the audit was devoted to traveling with the City building inspector to the six (6)
active construction sites around the City. From the construction sites I was able to obtain a list of
59 contractors. Of these 39 contractors, [ identified 37 (62.7%) which were not registered with
the City for payment of the LOT tax.

These businesses or the general contractor were notified that they must go to City Hall and
register as contractors prior to performing business within the City. The list was also provided o
the City for follow up.

Conclusions:

High Risk Entities

Between failure to report and errors in reporting, the sample indicated problems with 58.6% of
those tested. This was not a random sample of the population and interpretation of the results
should be limited to the sample and not the population of all Ketchum businesses.

1 recommend that the City continue in their follow up compliance efforts on known or high risk
entities.

Unregistered Businesses and Contractors

Based on the number of businesses that failed to register in my small 1 day sample it appears that
the City has a significant non-compliance issue with contractors. Most of the contractors that
were contacted claimed they were not liable for any tax and any reporting requirements because
the tax was already paid when they purchased the materials. An audit of several of the
contractors indicates that this is not the case. 1t is difficult or impossible to argue that ALL of the
products used in the construction and furnishings of a house could or were purchased in
Ketchum.

Another argument posed by contractors was. “Why should [ pay when my competition from
outside the City is not? The result is an unfair tax to the paying contractor’s that work in the
City.” While not a valid argument for failure to comply with the City Ordinance it is supported
by the sample above indicating a large number of businesses from outside the City are not
registered and it does put an unfair bidding advantage to non-registered businesses.

Since non-compliance is common, and the loss of LLOT tax revenue is potentially large, the City
should consider alternative collection points of LOT tax revenue.



Once suggestion might be to collect the LOT tax revenue from the general contractor at the
beginning of the project and then give the general a “waiver of LOT tax certificate™. This waiver
would exempt them from having to pay any LOT tax on the materials for the project. This
approach would increase LOT tax revenues, provide f{air bidding for subcontractors and
significantly reduce the collection points of the City Clerk.

Another idea would be 1o require all contractors and subcontractors to be registered with the City
prior to the Building Code Inspector’s sign off on the final completion of the project. While this
approach would get more contractors registered with the City, one possible drawback 1s that it
doesn’t address the {irst argument by contractors, “The tax was already paid when they purchased
the materials™.

Clearly there is no easy answer to tax collection.

As always. the personnel that I worked with at the City of Ketchum were very helpful during this
audit and it could not have been performed as efficiently without them. Thank you.

Thank vou for the opportunity to assist the City of Ketchum.

Sincerely.

Robert K Denning CPA, CGIFM, CITP, CFF



2/26/13 Statutes

Idaho Statutes

TITLE 50
MUNICIPAL CORPORATIONS

CHAPTER 10
FINANCES

50-1049. COLLECTION AND ADMINISTRATION OF LOCAL-OPTION NONPROPERTY TAXES
BY STATE TAX COMMISSION -- DISTRIBUTION. (a) A city which has levied a
tax pursuant to section 50-1044, Idaho Code, may contract with the state
tax commission for the collection and administration of such taxes 1in
like manner and under the definitions, rules and regulations of the tax
commission for the collection and administration of the state sales tax
under chapter 36, title 63, Idaho Code. A city which levies such tax
shall have the right to review and audit the records of collection .
thereof maintained by the commission and the returns of taxpayers
relating to such tax. Alternatively, such city shall have authority to
administer and collect such tax.

(b) All revenues cocllected by the tax commission pursuant to secticn
50-1044, Idaho Code, shall be distributed as follows:

(1) An amount of money shall be distributed to the state refund

account sufficient to pay current refund c¢laims. All refunds

authorized by the commission to be paid shall be paid through the
state refund account and those moneys are continuously appropriated;
L2 An amount of money egual to such fee as may be agreed upon
between the commissicon and such c¢ity for the actual cost of the
collection and administration of the tax. The amount retained by the
commission shall not exceed the amount authorized to be expended by
appropriation by the legislature. Any unencumbered balance in excess
of the actual cost at the end of each fiscal year shall be
distributed as provided in paragrach (3) of this subsection;

(3) All remaining mcneys received pursuant to this chapter shall be +
placed in an account designated by the state controller and remitted
monthly to the city levying such tax.

History:
[50-1049, added 197%, ch. 221, sec. 2, p. 616; am. 1986, ch. 73, sec.
7, p. 207; am. 1994, ch. 180, sec. 93, p. 488.]

The Idaho Code is the property of the state of ldaho and is made available on the Internet as a public
service. Any person who reproduces or distributes the Idaho Code for commercial purposes is in
violation of the provisions of Idaho law and shall be deemed to be an infringer of the state of Idaho's
copyright.

EXHIBIT
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legislature.idaho.govidstat/Titie50/TS0CH10SECTS0-1048Printer Friendly.htm
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TELEFPHONE: (208) 331-1800 Fax: (208) 331-1202 www.msbtlaw.com

STEFHANIE]. BONNEY= JouN J. MCFADDEN Of Counsel

Susan E. BUxTON® MicHagL C. MOORENOf Comnsel

PAULJ FITZER

Jity §. Hotinka * Also admitted in Oregon

CHERESE D. MCLAIN ¢ Also admitted in South Dakota
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PauL A, TURCKE +Also adinitted in Washington

To: City of Ketchum

From: Cherese Mcl.ain, Moore Smith Buxton & Turcke, Chtd.“\\\\\

Re: Local Option Tax Collection on Building Supplies

Date: November 7, 2012 -

Our firm has recently met with members of the Idaho State Tax Commission and staff to
discuss a possible collection agreement with the Tax Commission and the City of Ketchum
(“City”) to collect its local option tax (“LOT”) under Title 50, Chapter 10 Idaho Code. During
these discussions, some issues were raised about whether the City could impose its LOT on
building materials coming into the City from retailers located within other parts of the state but
outside of the City. The issue is whether the tax collected would be a “sales” tax or a “use” tax
under Idaho law. Based on our review of applicable statutes and case law, we conclude that the :
tax applicable to such transactions is appropriately identified as a “sales” tax, Further, if the sale
of building materials occurs within the City of Ketchum, the City may apply its LOT to the sale,

Discussion

The issue presented for discussion is fairly narrow. The question is whether building
materials coming from outside of Ketchum City limits and being delivered to contractors in
Ketchum are subject to the Ketchum LOT. In answering this question, the first issue is whether

building materials in general are subject to sales tax.

1) Sales v. Use Tax

The Idaho Sales Tax Act, H.B. 222, codified at Title 63, Chapter 36, Idaho Code was
enacted in 1965. The Sales Tax Act covers both sales tax and its complementary use tax. At the
time the Sales Tax Act was under consideration by the Idaho Legislature, the House Revenue
and Taxation Committee (“Committee’”) submitted a report dated May 4, 1965, “House Revenue
and Taxation Committee Report in Support of House Bill 222” (“Report™), summarizing each
section of the Act as guidance to understanding the legislative intent and meaning of the Act’s
provisions. Section 9(a) of the Report discusses taxation of building materials. The Report, in
part, states:

EXHIBIT
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Section 9(a) 1s intended to insurc that there will be a tax imposed on the sale of
building materials and other items that will be used to erect buildings or otherwise
improve real property. The process of construction is regarded as a service, and
sale of materials to the contractor is taxed without regard to resale intentions. This
insures that a tax will be collected. Since the sale of the building or other real
property will not be taxed, sale of the materials which are used to erect or improve
it must be taxed if a tax is to be imposed on consumption of this property.

House Revenue and Taxation Committee Report in Suppert of House Bill 222, p.1 (May 4,
1965); see also Bunker Hill Co. v. State ex rel. State Tax Com’n, 111 Idaho 457, 459-60, 725
P.2d 162 (1986), overruled on other grounds by Idaho State Tax Com’n v. Haener Bros., Inc.,
121 Idaho 741 (1992)(The rationale for imposing the sales tax on tangible personal property used
to construct or improve real estate is well stated in the report of the House Revenue and Taxation
Committee on House Bill 222, which implemented the tax). It is therefore clear that the
legislative intent was to apply sales tax to building materials purchased by contractors.

The definitions within the Act also support the conclusion that building materials
purchased by contractors are subject to sales tax. Section 9 of the Act is entitled “Retail Sale”
and covers transactions subject to the sales tax. See 1.C. § 63-3609. In the Report, the
Committee states that the definition of retail sale “is intended to apply only to sales to ultimate
customers.” As defined in the Act, the terms "retail sale” or "sale at retail" mean “a sale for any
purpose other than resale in the regular course of business....” Idaho Code §63-3609. By its
definition, a retail sale is the transaction ending with the consumer. Retail sale would thus not
include a manufacturer to its retailer but would apply from retailer to consumer.

The Supreme Court of Connecticut made this distinction in Steelcase, Inc. v. Crystal, 238
Conn. 571, 680 A.2d 289 (1996). Steelcase manufactured office fumiture in Michigan and sold
its products to a variety of office furniture retailers in Connecticut. Id. at 573. In some instances,
the Connecticut retailers would place orders for furniture with Steelcase but directed Steelcase fo
ship the furniture directly to the retailer’s customers. Id. at 574. Connecticut tried to assess a
sales tax on Steelcase for those transactions. Id. Steelcase challenged the assessment and the
court agreed with Steelcase. 1d. at 584. The court locked at Section 12-407(3) of the Connecticut
Sales and Use Tax Act’s definition of “retail sale” which “means and includes a sale for any
purpose other than the resale in the regular course of business of tangible personal property.” Id.
at 580. Interpreting that statutory language, the court determined that sales for resale were not
subject to tax and Steelcase had demonstrated that its transaction with the retailers were sales for
resale. Id. at 581-82. The court held that Steelcase did not make a retail sale and was not liable
for sales tax.” Id. at 588. A retail sale triggering sales tax occurs between the seller and ultimate
consumer of goods. See also, infra, Material Service Corp. v. Isaacs, 25 I11.2d 137 (1962).

With respect to the question of whether the sale of building materials to contractors
constitutes a “sale at retail,” the Supreme Court of Illinois addressed this issue in Material

! Connecticut’s definition is substantially similar to Idaho’s definition of “retail sale.”

? Steelcase was not a party to the sales contracts between the retailers and their customers. The customers made no
payment to Steelcase and it did not know what amounts were owed by the customers to the retailers or whether any
payments were made by the customers to the retailers. Id, at 574-75.

2



Service Corp. v. Isaacs, 25 I11.2d 137 (1962). The lllinois statute defining “sale at retail” is
substantially similar to Idaho’s definition; most importantly, it requires sales be “for use or
consumption and not for resale in any form as tangible personal property.” See [ILRev.Stat. 1961,
chap. 120, par. 440 (emphasis added). The Illinois Supreme Court held that sales of building
materials to a contractor were taxable as sales at retail since not made for resale as tangible
personal property, but were for use or consumption by the contractor. 25 Il1.2d 137, 140-41.
Given the similanity in the definitions of “sale at retail” under Illinois and Idaho law, it is
reasonable to conclude, as the courl did in Material Service, that the purchase of building
materials by contractors is a retail sale under Idaho law.

The follow-up question is whether the City of Ketchum has the authority to impose its
LOT on building materials. The City of Ketchum and the City of Sun Valley both have local
option taxes under Title 50, Chapter 10, Idaho Code. The relevant substantive language of both
ordinances is similar and comparable for this discussion. In 1991, the City of Sun Valley asked
the Attorney General to render an opinion regarding whether the city could impose its LOT on
building materials. Sce Idaho Op. Atty. Gen. No. Op. 91-6. The question presented to the
Attorney General by the City of Sun Valley was:

Does the City of Sun Valley have the power under both the tax code and
state law to require the collection of local option tax for building materials not
purchased within the city limits of Sun Valley, but delivered in Sun Valley for use
in construction of real property improvements located within Sun Valley?

The Attorney General concluded as follows:

The City of Sun Valley may impose its sales tax on sales made in the city.
For the sale of goods, a sale is in the city when title passes in the city. Under the
Uniform Commercial Code, title passes either when provided by contract between
the parties or, if there is no express contractual provision, when the seller
completes his responsibilities regarding delivery of the product sold. In no case
does title pass before identification of specific goods to the sale. When delivery of
building materials occurs in the City of Sun Valley, and there is no specific
provision in the sales contract to the contrary, title passes at the time of delivery.
That is the time of sale. If the scller is a retailer required to have a city sales tax
permit, the city may require the seller to collect city sales tax on the sale and remit
the tax to the city.

Idaho Op. Atty. Gen. No. Op. 91-6. The opinion discussed the difference between a “sales” tax
and a “use” tax, both of which are set forth in the Idaho Sales Tax Act. In order for building
materials to be taxable under a LOT, it would have to be a sales tax. Under the local option tax
statutes, the citics may only tax “sales.”

Sun Valley imposes only a sales tax. As observed earlier regarding the sale of lift
tickets, the city's ordinance imposes the tax “upon each retail sale within the city.”
For its tax to apply to building materials, the sale of the materials must occur
within the city. Although the State of Idaho can and does require an out-of-state



seller to collect Idaho use tax on property sold to an Idaho customer for delivery
mto Idaho (see Idaho Code § 63-3621), there is no statutory basis for the City of
Sun Valley to require the collection of a city use tax on property delivered in the
City of Sun Valley. It can only require collection of its sales tax on sales
fransactions that occur in the city.

Idaho Op. Atty. Gen. No. Op. 91-6 at 6 (emphasis added).

The opinion went on to examine the Idaho Code definition of “retail sale” and how the
cily’s sales tax ordinance defined “retall sale.” Id. at 6. The Attorney General concluded the
definition was the same and was consistent with the Uniform Commercial Code. See Idaho Code
§ 63-3609 and Sun Valley tax ordimance § 3-1-2. Because the city LOT tax is limited to sales tax,
the Attorney General examined the difference between a sales tax and use tax.

Use taxes are a usual complement to sales taxes. They are imposed upon the
privilege of using tangible personal property within the taxing jurisdiction. Their
primary purpose is to avoid cconomic disadvantage to merchants within the
taxing jurisdiction. Without use taxes, goods can be purchased outside the taxing
jurisdiction and used in the jurisdiction without payment of the tax that would be
required if the same goods were purchased from a merchant within the
jurisdiction.

Idaho Op. Atty. Gen. No. Op. 91-6 at 8-9. As stated above, and in conjunction with the U.S.
Supreme Court in McLeod v. I.E. Dilworth Co., 322 U.S. 327, 330 (1923), sales tax and use tax
are different in concept and are assessments upon different transactions. For example, a
department of revenue or commission could not collect both a sales and a use tax on the same
transaction, Steelcase, supra, 238 Conn. at 578.

Under Idaho law, building materials purchased by contractors are subject to sales tax.
The City of Ketchum has authority to impose an additional local option sales tax. In order for
building materials to be subject to the City of Ketchum’s LOT, the City must have taxable
jurisdiction over the transaction. The transaction must have occurred within City limits.
Building materials are goods and are subject to the Uniform Commercial Code incorporated in
the Idaho Code under Title 28. The Uniform Commercial Code and Idaho Law provides that a
“sale” of goods occurs when title passcs.

2) “Sale” occurs when title passes under the Uniform Commercial Code and ldaho Law.

The 1991 Idaho Attorney General Opinion analyzed and concluded that the purchase of
building materials constitutes a “sale” pursuant to the Uniform Commercial Code which is
complete upon delivery, Under this provision of the Uniform Commercial Code, title passes, and
thus the sale occurs, at the time the seller delivers the building materials to a building site in the
City of Sun Valley “unless otherwise explicitly agreed” between the buyer and seller. Idaho Op.
Atty. Gen. No. Op. 91-6 at 1 1. Section 28-2-401 of the Idaho Commercial Code states, in part:



(2) Unless otherwise explicitly agreed title passes to the buyer at the time and
place at which the seller completes his performance with reference to the physical
delivery of the goods, despite any reservation of a security interest and even
though a document of title is to be delivered at a different time or place; and in
particular and despite any reservation of a security interest by the bill of lading.

(a) if the contract requires or authorizes the seller to send the goods to the buyer
but does not require him to deliver them at destination, title passes to the buyer at
the time and place of shipment; but

(b) if the contract requires delivery at destination, title passes on tender there.

The opinion went on to find that when title passes at a place of delivery in Sun Valley,
the sale is “within the City” under § 3—1-3 of the city's sales tax ordinance. Idaho Op. Atty, 91-6,
at 11. The seller is required to collect and remit the city's sales tax on such a sale. Id.; see also
Dial Corporation v. lowa Department of Revenue and Finance, 643 N.W.2d 643, 649-50 (Jowa
2001)(Holding that Dial Corporation was obligated to pay local option taxes when the delivery
was taken in the local option taxing district),

Unless otherwise explicitly agreed the place of “delivery” is the place where the taxable
event occurs. Delivery is presumptively affected by the actual or constructive transfer of
possession of goods at the place agreed upon by the parties. Steelcase, supra. 238 Conn. at 584.
As discussed above, Steelcase was located in Michigan and sold office furniture to retailers in
Connecticut. As directed by the retailers, Steelcase would ship the product directly to the
retailer’s customer. The contract agreement was “F.0.B. factory,” which under UCC principles
means that the delivery was completed at the factory at the time Steelcase provided the goods to
an independent common carrier. Id. at 598. By specifying “F.O.B. factory” the parties agreed
that Steelcase provided the product and completed the sale at the factory’s loading dock.

However, the contract specifying F.O.B. may not always be dispositive if the
circumstances are different. Other state courts have gone beyond that and found that mere
transfer of goods can constitute a taxable event. See Leggett & Platt, Inc. v. Ostrom, 251 P.34
1135, 1143 (Col. Ct. App. 2010). In Leggett, the Colorado Court of Appeals held that the transfer
of possession of goods is not necessarily dependent upon F.O.B. terms. Transfer of physical
possession of goods is a constitutionally permissible (axable event, regardless of technical
consideration regarding the time and place of passage of title which might turn on a degree of
control short of transfer of physical possession. Id. In Leggett, the master vendor agreement held
that the F.O.B. was upon “destination” but the bills of lading and invoices showed that all sales
were actually F.O.B. “shipping point” and it was at shipping point that the retailer’s contractors
took possession and the sale occurred for sales tax purposes. Id.

For purposes of this analysis, the main focus is on gencral UCC principles regarding
place of delivery. For building materials, unless otherwise agreed, the transfer of title passes
upon delivery from supplier to contractor, In the majority of the cases in Ketchum, the contractor
is ordering from large building supply stores and having them deliver loads to Ketchum, In those
situations, the sale would occur at the place of delivery within the boundaries of Ketchum and
would therefore be subject to the LOT.



Conclusion

Building materials sold to contractors are a retail sale and subject to sales tax, Under the
Idaho Uniform Commercial Code, the delivery of building materials is where the “sale” occurred
unless the parties have agreed to a different point of sale. The City of Ketchum can apply its
local option sales tax to sales that occur within City limits.
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An Educational Guide to Sales Tax in the State of Idaho

This publication is intended to assist restaurants, bars, and those selling lodging accommodations
to understand the sales tax laws that apply to them. This information is based on the laws and
rules in effect on July 1, 2012. For a list of state tax rates, visit our web site at tax.idaho.gov.

SALES
py lodging, food, and drink providers?

Rooms rented for sleeping accommodations: Throughout Idaho, fees for sleeping
accommodations are subject to the state sales tax plus travel and convention tax.

Rooms rented for purposes other than sieeping: When a lodging provider rents a room for
non-sleeping purposes, such as for a business meeting, the travel and convention tax doesn’t
apply. Only the state sales tax applies.

Bed and breakfast: If a single fee is charged for a bed and breakfast accommodation, the entire
fee is subject to the state sales tax and the travel and convention tax. If the price for the meal is
charged separately to the customer, then only the room fee 1s subject to the two taxes. The meal
is subject only to the state sales tax.

Campground spaces for overnight accommodations: Campground operators renting spaces
for overnight accommeodations must collect state sales tax plus travel and convention tax, Only
the state sales tax applies to campgrounds operated by the state of Idaho or its political
subdivisions.

Campground spaces for day use only: If the fee charged for using a campground doesn’t
include the right to stay overnight, only the state sales tax applies.

Other Lodging Accommodations: Rentals of a home, vacation home, cabin, lodge,
condominium, townhouse, or any other structure meant to provide sieeping accommodations, for
periods of less than thirty-one days, are subject to the state sales tax and travel and convention
tax. The price subject to tax includes separately stated fees for credit card processing and
separately stated cleaning fees.

“Hotel/Motel” means an establishment which provides lodging to members of the public for a
fee, and shall include condominiums, townhouses or any other establishment which provides
lodging accommodations.

EXHIBIT
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Local option tax: Some Idaho counties, cities, and auditorium districts add a separate tax to the
state sales tax. The Tax Commission administers the Greater Boise Auditorium District tax in the
Boise area. This tax applies to hotel/motel rooms rented for sleeping accommodations and for
non-sleeping purposes, such as for a business meeting. For more information on local sales taxes,
contact the county, city, or auditorium district in your area. You can also visit our web site for a
list of local sales taxes in Idaho.

Food and drink: The state sales tax must be charged on the price of food or drinks furnished by
any restaurant, cafeteria, hotel, diner, club, or any other place serving meals or drinks. Private
clubs, country clubs, athletic clubs, fraternal and similar organizations also must charge sales tax
when they sell food and drinks, even if they make sales only to members. Charges for preparing
and serving customer-supplied food are also taxable.

lodging providers use one reiurn to pay all the different taxes they

No. Lodging providers must file separate tax returns even though they can lump all the taxes
into one line on the sales invoice. To apply for permits to collect state sales tax, travel and
convention tax, and Greater Boise Auditorium District tax, go online at business.idaho.gov or
complete the [daho Business Registration form available on our web site or at any Tax
Commission office.

Are gratuities taxable

When gratuities are paid to a server they aren’t taxable as long as the gratuity is meant to
supplement the server’s income. Service charges that are meant to cover credit card fees or
something other than the server’s income are taxable as part of the purchase price,

. 5 iy g Ny SR p— p— I sy
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No. If the employee pays for the room or lodging and is reimbursed by his employer, tax
applies. An exemption applies only when the government agency pays the room or lodging
charges directly. Here are ways the lodging provider can document exempt sales to a government
agency:

¢ Checks issued by government agencies: If the charges are directly billed to the U.S.
govenment or an Idaho government agency (state, city, or county) and paid for by the
agency's check, the taxes don’t apply. The lodging provider must keep a copy of the check
or the remittance advice from the government check to document the exempt sale. Idaho



state, city, and county government agencies must give the lodging provider a completed
form ST-101 for his records.

e Credit card charges directly paid by government agencies:

o The U. S. Government Smart Pay Purchasing Card. All purchases made with this
card are billed directly to the agency and are exempt from sales tax. To document the
exempt purchase, the lodging provider should have the employee complete form ST-
104-HM, Sales Tax Exemption on Lodging Accommodations.

o The U. S. Government Smart Pay Travel Card. This card is used by federal
employees for official travel cxpenses. Unlike the purchasing card, purchases with
this card may or may not be tax exempt. If the purchase is billed to the employee, the
sale is taxable. If the purchase is directly billed to the government agency, the sale is
exempt from sales tax. To document the exempt purchase, the lodging provider
should have the employee complete form ST-104-HM.

o Some Idaho government agencies issue tax exempt purchasing cards to employees.
This Bank of America Visa has the name of the state agency and, in most cases, the
name of the state employee using the card imprinted on the bottom. The card reads:
“State of Idaho ~— Tax Exempt.” Charges to the card are directly billed to the state
agency and paid for by the agency. To document the exempt purchase, the lodging
provider should have the employee complete form ST-104-HM.

¢ Other Credit Cards: If the charges are to a U. S. government or Idaho (state, county, or
city) government employee using any other credit card the employee claims is directly
paid by his employer, he must make this claim on form ST-104-HM. The lodging provider
must make sure the form is completed and keep it to document the exempt sale.
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No. Governments of other states aren’t exempt from Idaho sales taxes. Only charges to Idaho
governments (such as state agencies, cities, or counties) and U. S. government agencies are
exempt from Idaho tax.
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Yes. Some of the most common exemptions you'll encounter are:

e Persons who continually occupy a room or campground space for 31 or more days are
exempt from room taxes. However, if a corporation rents a room for 31 or more days to
be used by more than one traveling employee, room taxes must be charged. The
exemption applies only when the same person rents the lodging for 31 days or more. The



vendor must keep records (such as the guest registration card and invoice) to show that
the exemption applies.

* Nonprofit hospitals and nonprofit schools (both in-state and out of state) are exempt
from paying sales tax on direct billing for meals and lodging. They must provide a
completed form ST-101 for direct billing or ST-104-HM for credit card payment.

If a customer other than those listed here claims to be exempt from sales tax, he must qualify for
an exemption listed on form ST-101 or ST-104-HM and complete the form for your records.

PURCHASES
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Hotels, motels, and campgrounds and other lodging providers can buy goods without paying tax
if the items are:

e Consumed by their customers in such a way that they can’t be reused, and
» Part of the price the customer pays for the lodging or camping space.

Here are some examples of items that can be purchased exempt from tax if they’re placed in
lodging accommodations or provided to campground patrons:

¢ Facial tissue, toilet tissue, disposable laundry bags, and paper napkins

* Soap, lotion, shampoo, and conditioner

¢ Disposable drinking glasses, utensils, shoe shine cloths, and shower caps
e Candy, beverages, food, and newspapers

e Stationery, envelopes, notepads, and matches

To buy these goods without paying sales tax to the vendor, the lodging provider or campground
operator must complete a form ST-101 for the supplier’s records.

L=l B i JIC) al

You must pay tax on any items that are:

¢ not included in the lodging or campground charge, or
s pot directly consumed by the customer, or
e ot disposable

Examples of items you should pay tax on include:



* Bath towels, bath mats, garbage can liners, linens, and bedding
Glassware, silverware, and china

Furniture and fixtures

Bibles, books, magazines, and dircctories

Any items available to the general public

e e e

cempt fro
Sellers of food, meals, or drinks may buy goods for resale without paying tax if the items are:

e For resale to their customers,
e Included in the fee charged to the customer, and
o Directly consumed by the customer in such a way that they can’t be reused.

Here are some examples:

* Food and drink ingredients

* Disposable containers (paper cups and plates, “to-go” containers and sacks, pizza cartons,
chicken buckets, etc.)

» Disposable supplies that are used by the customer and are included in the price of the meal
or drink (drinking straws, stir sticks, paper napkins, paper placemats, plastic eating
utensils, toothpicks, etc.)

¢ Candy, popcorn, drinks, or food included in the price of other food, meals, and drinks
(such as hors d’oeuvres served to patrons in a lounge)

To buy these goods without paying sales tax to thé vendor, the lodging provider, restaurant, or
campground must complete a form ST-101 for the supplier’s records.
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Items that aren’t included in the fee charged to the customer and aren’t directly consumed by the
customer are taxable when purchased by a restaurant, bar, or similar establishment.

Examples of taxable goods include:
o  Waxed paper, plastic wrap, foil, paper towels, dish soap, garbage can liners, or other

products consumed by the retailer
» Linens, silverware, glassware, tablecloths, towels, and non-disposable napkins and

cookware

e Furniture, fixtures, and other depreciable property

¢ Menus

* Any item available to the general public or employees, such as restroom supplies and
matches

e Complimentary candy, popcorn, drinks, or food, when patrons aren’t required to buy other
food, meals, or drinks in order to receive the complimentary goods



Use Tax Publication

Retailers Publication

Retailers and Wholesalers: Making Exempt Sales Publication

Sales Tax Administrative Rule #28 Hotels, Motels, and Campgrounds

Sales Tax Administrative Rule #41 Food, Meals, or Drinks

Idaho Code 67-4711 Idaho Hotel/Motel Room and Campground Sales Tax Code and
Administrative Rules

For more information, contact: -

« Idaho State Tax Commission: In the Boise area, 334-7660; Toll free, (800) 872-7660

* Hearing impaired: TDD (800) 377-3529

« tax.idaho.gov :
This information was prepared by the Idaho State Tax Commission, It does not provide comprehensive
explanations of Idaho tax laws or rules. Specific questions should be addressed to the Tax Commission
or a qualified tax practitioner.
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