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City of Ketchum, Idaho

P.O. Box 2315 Ketchum, ID 83340 (208} 726-3841 Fax: {208) 726-8234 [

March 27, 2012

Mayor Hall and City Councilors
City of Ketchum
Ketchum, Idaho

Mayor Hall and City Councilors:
Warm Springs Ranch Resort Amended Development Agreement

» ATTACHMENT A: January 3, 2012 WSRR Third Development Agreement,
City Council Findings of Fact

> ATTACHMENT B:. Aprl 2, 2012 Amended and Restated WSRR
Annexation and Development Agreement (clean)

» ATTACHMENT C: April 2, 2012 Amended and Restated WSRR
Annexation and Development Agreement (showing changes)

Introduction/History

The City Council approved the Warm Springs Planned Unit Development in April
of 2009 and the Warm Springs Ranch Resort Development Agreement in August
of 2009. Changes were approved to the PUD by the Council in late 2011 relative
to employee housing and active mitigation. (Attachment 1, City of Ketchum
Findings of Fact, signed January 3, 2012.)

A Phasing Plan which was approved by the Council in November of 2009 and
amended in May 10, 2010. In January, 2011, the Council granted a twelve (12)
month extension to the developer obligations under the Development Agreement.
This revised document stipulated a deadline of January 15, 2012 by which time
the developer must either comply with the performance Schedule, or submit a
revised phasing plan if construction had not commenced. At their February 21,
2012 Council meeting, the council approved a revised Phasing Plan that extends
the period for construction to commence on Phase 1 for 40 months from the above
date (based on a request by the applicant for an extension).

The following key project amenities required of the PUD are found in the revised
Phase 1: stream restoration, 122 room hotel, structured parking, surface parking,
arrival court, lobby, restaurant/bar, spa, meeting space, 32 residential units,
relocated Bald Mountain Road, infrastructure necessary to serve Phase 1,
modified golf course; recreation contribution of $300,000, employee housing
mitigation (revenue stream), community housing mitigation (revenue stream), site
fandscaping.



Current Report

Rather than create a third amendment to the Development Agreement, staff and
legal counsel concur that it will be easier to manage this project over time if the
original development agreement and all subsequent amendments are revoked,
and a new document prepared that incorporates all of the changes. The various
amendments and other Council decisions are memorialized in a draft Amended
and Restated Development Agreement, attached to this staff report.

At the March 19 council meeting, Council requested that a section on property
maintenance be included in the document. This Section has not yet been added;
staff has requested language from the applicant, which was not available at the
time of the drafting of this report.

Financial Requirement/lmpact
Fiscal impacts were analyzed as part of the Warm Springs Ranch Resort
Annexation.

There are fiscal impacts to the delay of the construction of the hotel. These
impacts are beyond the City's control. Randy Young of Henderson, Young and
Associates prepared a memo summarizing the key revenues to the City
anticipated when the hotel is operational based on the revised project size and
scope. This memo was reviewed by the Council as part of their deliberations on
the Third Amendment to the Development Agreement in November, 2012.

Recommendation

Staff respectfully recommends approval of the Amended and Restated Warm
Springs Ranch Resort Development Agreement, subject to the addition of
language regarding property maintenance.

Recommended Motion:

I move to approve the Amended and Restated Warm Springs Ranch Resort
Development Agreement subject to the addition of language regarding property
maintenance.”

Sinc_erely,

Lisa Horowitz
Community and Economic Development Director
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ATTACHMENT A:
January 3, 2012 WSRR Third Development Agreement,
City Council Findings of Fact
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BEFORE THE KETCHUM PLANNING AND ZONING COMMISSION

INRE: ) Case No: PUD-CUP-08-008
)
WARM SPRINGS RANCH ) KETCHUM CITY COUNCIL
RESORT DEVELOPMENT ) - FINDINGS OF FACT
AGREEMENT ) CONCLUSIONS OF LAW AND DECISION
THIRD AMENDMENT )
)
)

The above-entitled PUD conditional use permit application came before the Ketchum City Council
for consideration on November 7 and November 30, 2011, The Ketchum City Council having taken
written and oral testimony, and having duly considered the matter, makes the following findings of fact,
conclusions of law and decision.

FINDINGS OF FACT
A, PROJECT SUMMARY.

Helios Development, LLC, owner of the subject property, is requesting approval of the Third
Amendment to the Development Agreement for the Planned Unit Development Conditional Use Permit
(PUD CUP) for the Warm Springs Ranch Resort, a proposed five-star designed hotel and mixed-use
hospitality project, including significant open space and recreational facilities. The Warm Springs Ranch
Resort property is proposed on Tax Lot Numbers 8080, 8079, 8074, 8082, 8075, 8076, 8077 and 8078 in
Sections 1, 12 and 13 and a portion of HES 292 T4N, R17E; all located at 1801 Wanmn Springs Road
(property generally known as the Warm Springs Ranch Restaurant and Golf Course).

B. APPLICATION SUBMITTAL.

The applicant submitted a letter requesting amendment of the WSRR PUD and Development
Agreement to the Ketchum Community and Economic Development (CED) Department on July 25, 2011.
A small packet of drawings was handed out at the August 22, 2011 Planning and Zeoning Commission
meeting. A second letter and draft of the amended development agreement, as well as a revised site plan,
were submnitted on September 14, 2011, A letter responding to the Planning and Zoning Commission’s
comments was submitted on October 27, 2011. A final set of drawings was submitted on November 9,
2011, and a Detailed Workforce Housing Proposal was submitted on November 21, 2011.

C. NOTICE OF PUBLIC HEARING OF THE COUNCIL.

Property owners within 600 feet and agencies were mailed notice on October 20, 2011, Notice
was published in the Idaho Mountain Express on October 19, 2011 and was posted on site on October 31,
2011

Warm Springs Ranch Resort, PUD-CUP
Findings of Fact, Conclusions of Law and Decision, City Council 12-3-2011
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GENERAL FINDINGS OF FACT
D. PROJECT BACKGROUND

The Ketchum City Council approved the Warm Springs Ranch Resort PUD on April 7, 2009 (City
Council Findings of Fact, Attachment A to the November 7, 2011 Staff Report). Subsequently, the
Council approved the Warm Springs Ranch Resort Development Agreement in August of 2009,
(Attachment B to the November 7, 2011 Staff Report). That document outlined & Phasing Plan which was
approved by the Couacil in November of 2009. The original Development Agreement was amended in
May 2010 (Attachment C to the November 7, 2011 Staff Report). In January 2011, the City Council
approved a twelve (12) month extension of their obligations under the Development Agreement, which
was included in Attachment D to the November 7, 2011 Staff Report.

On July 25, 2011, the Owner, Helios Development LLC, submitted a letter to the Mayor and City Council
requesting 2 modification of its PUD approval and another amendment to the Annexation and
Development Agreement (Attachment F to the September 26", 2011 Staff Report). Helios will separately
submit a proposal to amend the Design Review Approval for the project.

At its regular meeting of August 22, 2011, the Planning and Zoning Commission considered the
applicant’s request for modifications to the PUD and the Annexation and Development Agreement. The
applicant requested changes to the previous Workforce Housing and to Golf, Tennis and Recreation Fee
requirements.  The Comunission considered the requested changes and asked for more detailed
information, including scaled plans, on the golf practice facility and tennis courts. They also asked for
more information on the golf and tennis “Locals Programs™. They requested that any audit arrangement of
the housing fund not be at the City’s cost and that the date by which a building permit be obtained, in
order to receive a waiver of the workforce housing requirement, be moved forward to 2013, They also
requested that the Parks and Recreation Department research the cost of building tennis courts.

On September 14, 2011, the applicant submitted an updated submittal outlining the proposed changes to
the master development plan, The current proposal has eliminated nearly 250,000 square feet from the
original project and is to be built in three phases. Phase 1 (357,200 square feet) includes 120 hotel rooms,
31 residential vnits, public area (bar, restaurant, ballroom, boardroom, living room, and kids’ game room),
spa and treatment rooms, swimming pool and Jacuzzi, tennis courts, golf practice facility, trails, fishing
facility and stream restoration. Phase 2 includes up to 59 creek side residences, and Phase 3 proposes up
to 15 ranch homes. See comparison matrix below:

Warm Springs Ranch Resort, PUD-CUP
Findings of Fact, Conclusions of Law and Decision, City Council 12-3-201 1
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Comparison of 2009 PUD with 2011 Ameadment Request

Component Number of Units Gress Square Footage | Number of Units Gross Square Foolage
{Care iotel Bldg.) 2609 PUD 2009 PUD 2011 Proposal 2011
Hotel Rooms 120-136. 102,856 120 Wat Available
Other Hotel Spaces 77,227 Not Available
Interior Public Arcas 59,378 Not Available
Fractional Ownership 51,615 0

20
Residences 36 107,672 31 Not Available
Parking
Parking Structure  and | 369 Structured Stalls; { 109,750 82 surface 30,060
Mechaniczl | 35 surface stalls
Subterranean 70; = part of the 369 | 28,625 70 40,000
Parking . structured stalls above
Total Maximum Parking 103,750 (above prade 76,800

Square footage)

Total Mavimum Core Fotel | 182 538,151 356,600
Bidg.

Remaining Block 1

Workforce Housing 44 36,295 G - subsidy fund
Residences 74 Not Available
Town Homes 12-24 75,953
WS Ranch Restaurant 6,500
Maxintunm Block 1 626,146
Vilias + 1 Evenls House 26 96,500
Estate Lots 2 11,800
Mot Available

PROJECT TOTAL 28,446

The Council conducted a Public Hearing on this request at their November 7% City Council meeting. The
Council made the following comments:

o Concern with the cost of managing the fund outlined in the applicant proposal; that ‘the
management fees should not take away from the fund balance.

* Will this approach be hard to enforce if the hotel closes down or encounters financial difficulties?

e The reconfigured golf course and two tennis courts make sense for the resort, but offering two
courts for municipal use is not practical for the City;

» Ketchum residents should not pay for impacts associated with the project;

» The recreation fee could be reduced proportionally to the reduced project size;

¢« (oncerns with the loss of the building for Employee Housing and the $12 million value of that
building for a revenue stream based on aggressive assumptions.

¢ Avoid setting a precedent: over the long term, our policy of adding new units to the
affordable/community housing stock is a good one.

Wann Springs Ranch Resort, PUD-CUP
Findings of Fact, Conclusions of Law and Decision, City Council 12-3-2011
Page 3 .




The Applicant has submitted a more detailed Workforce Housing Proposal which outlines how the
program will operate, Attachment F to the November 29, 2011 City Council Staff Report.

E. APPLICANT REQUEST
i. Employee (Workforce) Housing

The applicant requested to waive the employee (workforce) housing requirement and to create a revenuc
stream after the Hotel is operational dedicated to workforce housing. {This type of program is commonty
known as Employer Assisted Housing, (EAH) as discussed further in these Findings.} The Commission
considered this issue in detail at their two public hearings. Please review standard 17 of the PUD
Findings of Fact beginning on page 13 of this report for a review of the difference between Community
Housing and Employee Housing; for a summary of the City’s Employee Housing Requirements; for a
summary of the previously approved WSRR Employee Housing proposal, and for the conclusions of the
Commission as to the appropriatencss of this proposed revenue stream. The Council considered the issue
of an EAH revenue stream at their two public hearings. Council deliberations are summarized under
Standard 17 herein.

ii. Active Recreation

The July 25, 2011 amendment request proposed substituting a golf practice facility for the originally
proposed nine hole golf course and eliminating the original $500,000 recreation contribution, substituting
construction of two tennis courts in Phase 1 and one in each of the subsequent two phases of the project.
No changes were proposed to the trail, open space or Warm Spring Creek restoration and access elements
from the original PUR and Development Agreement.

The applicant responded to staff with a letter, dated October 27, 2011, regarding their position on the
Planning and Zoning Comrmission’s recommendation.” Since the golf and tennis facilities on the property
were always privately owned and were decommissioned before current owner purchased the property, the
applicant does not agree that the code’s “no net loss” of recreation standard applies in this case. They also
stipulated that a “recreation contribution” of $300,000, separate from the Workforce Housing Fund, as
recommended by the Commission, is too significant & financial burden and unacceptable. The letter
pointed out that the proposed golf teaching facility would be a unique recreation opporiunity for the
Valley. The Council deliberated on the need to mitigate impacts to active recreation resulting from this
project at their two public hearings as further elaborated under Standard 13 herein.

iii. Other topics

The October 27, 2011 letter from the applicant mentions the requirement for a traffic study, which was
Condition #6 of the October 10, 2011 Commission Findings of Fact. Staff has clarified that if the
roundabout is not changed to a three-way intersection, a revised traffic study may not be necessary, since
the project size has been reduced and traffic counts will be lower than what was previously analyzed.
This needs to include consideration of employees commuting to the site who previously would have lived
on-site in Employee Housing. Staff has added clarifying language to this condition under the Council
Recommend Motion.

Warm Springs Ranch Resort, PUD-CUP
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KETCHUM CITY CODE 16.08.080(A) (PUD) EVALUATION STANDARDS.

1. Minimum lot size of three acres. All land within the development shall be contiguous except
for intervening waterways. Parcels that are not contiguous due to intervening streets are
discouraged. However, the commission and the council may consider lands thaf include intervening
streets on a case by case basis. The commission may recommend waiver or deferral of the
minimum lot size and the council may grant said waiver or deferrai only for projects which:

a. Include a minimum of thirty (30) percent of community or employee housing, as defined in
Section 16.08.030;
b. Guarantee the use, rental prices, or maximum resale prices thercof based upon a method

proposed by the applicant and approved by the Blaine County housing authority and/or the
Ketchum city council; and,

c. Are on parcels that are no less than one and onc-half acres (sixty-five thousand three
Lhundred forty [65,340] square feef). Application for waiver or deferral of this eriteria shall include
a description of the proposed community or employee housing and the proposed guarantee for the
use, rental cost, or resale cost thereof; or,

d. For a hotel which meets the definition of hotel in Chapter 17.08, Definitions, and conforms to
all ether requirements of Chapter 17.64, Community Core District. Modifications or waivers from
the provision of Chapter 17.64 may be granted for hotel uses only as outlined in Chapter
17.64.010(H){(c).

Finding: The applicant is not requesting a change to the approved Community Housing requirement or
the minimum lot size of approx. 77 acres. Employee Housing is more specifically regulated in Zoning
Code Section 17.52.010.H Tourist Zone District, and is analyzed under Standard #17, herein.  The
Council found that this standard has been met, as no changes are proposed to the approved PUD.

2. That the proposed project will not be detrimental to the present and permitted uses of
surrounding areas.

Finding: The original PUD determined that this standard had been met with a “Tent Diagram” concept.
The July 25, 2011 letter from Helios states revised square footage numbers for the hotel and residential
components within Phase 1, which are reduced in scale from the original proposal. The applicant has
stated that these changes will fit within the adopted Tent Diagram and either meet or increase setbacks
established in the original PUD approval. These changes will be processed as a separate request. The
changes will modify both the adopted PUD and the Design Review approval. This standard has been met,
subject to the design review process to verify the specifics of compliance.

3. That the proposed project will have a beneficial effect not normally achieved by standard
subdivision development.

Finding: The original PUD determined that this standard had been met as the project was determined to
have a beneficial effect not nonnally achieved by a standard subdivision. The changes proposed do not
affect this finding; this standard has been met.

4. The development shall be in harmony with the surrounding area.

Warm Springs Ranch Resort, PUD-CUP
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Finding: No changes to the approved PUD or Design Review have been requested at this time. The
current project is smaller than the original, will be designed within the agreed upon “Tent Diagram™ and
will be set back further from Warm Springs Road. This standard has been met subject to the design
review process to verify the specifics of compliance.

=) Densities and uses may be transferred behween zoning districts within a PUD as permitted
under this chapter provided the aggregate overall allowable density of units and uses shall be no
greater than that allowed in the zoning district or districts in which the development is located.
Notwithstanding the above, the commission may recommend waiver or deferral of the maximum
density and the council may grant additional density above the aggregate overall allowable density
only for projects which construct community or employee housing; and which:

a. Include a minimum of thirty (30) percent of community or employee housing, as defined in
Section 16.08.030; and,
b. Guarantee the use, renfal prices, or maximum resale prices thereof based upon a method

proposed by the applicant and approved by the Blaine County Housing Authority and/or the
Ketchum City Council.

Application for waiver or deferral of this criteria shall include a déscription of the proposed
community oer employee housing and the proposed guarantee for the use, rental cost, or resale cost
thereof,

Finding: The original PUD determined that this standard was not applicable, because the applicant met
the zoning density requirements and was requesting no waivers. The changes outlined in the July 25,
2011 letter from Helios would not change this analysis. Therefore, this standard has been met,

6. That the proposed vehicular and non-motorized transpeortation system:

a) Is adequate to carry anticipated traffic consistent with existing and future development of
surrounding properties;

b) Will not generate vehicular traffic to cause "undue congestion" of the public street network
within or outside the PUD;

¢) Is designed to provide automotive and pedestrian safety and convenience;

d) Is designed to provide adequate removal, storage and deposition of snow;

e) Is designed so that traffic ingress and egress will have the least impact possible on adjacent
residential uses. This includes design of roadways and access to connect to arterial streets
wherever possible, and design of ingress, egress and parking areas to have the least impact
on surrounding uses;

f) Includes the use of buffers or other physical separations to buffer vehicular movement from
adjacent uses; .

g) Is designed so that roads are placed so that disturbance of natural features and existing
vegetation is minimized;

h) Includes frails and sidewalks that creates an infernpal circulation system and connect to
surrounding trails and walkways.

Finding: No current Transportation or Site Plans have been submitted at this time. It is likely that overall
traffic volumes will be lower based on a reduced project size. This standard has been met subject to
Warm Springs Ranch Resort, PUD-CUP
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further analysis of traffic impacts at the time of additional design review, as noted in the Council
conditions of approval and the findings herein.

7. That the plan is in conformance with and promotes the purposes and goals of the
comprehensive plan, zoning ordinance, and other applicable ordinances of the city, and not in
conflict with the public inferest.

a. Pursuant to Section 16.08.070.D, all of the design review standards in Chapter 17.96 shall be
carefully analyzed and considered. This includes detailed analysis of building bulk, undulation and
other design elements, The site plan should be sensitive to the architecture and scale of the
surrounding neighborhood;

b. The influence of the site design on the surrounding neighborhood, including relationship of
the site plan with existing structures, streets, traffic flow and adjacent open spaces shall be
considered;

C. The site design should cluster urits on the most developable and least visually sensitive
portion of the site,

Finding: The original PUD determined that this standard had been met. The current project is smaller
than the original, will be designed within the agreed upon “Tent Diagram™ and will be set back further
from Warm Springs Road. This standard has been met. The design review process shall verify the
specifics of compliance.

8. That the development plan incorporates the site’s significant natural features.

Finding: The original PUD determined that this standard had been met. No material changes have been
proposed to the original design, with the exception of less development. This standard has been met.

9. Substantial buffer planting strips er other barriers are provided where no natural buffers
exist.

Finding: The original PUD determined that this standard had been met. No material changes have been
proposed to the original design, with the exception of less development. This standard has been met.

10. Each phase of such development shall contain all the necessary elements and improvements
to exist independently from proposed future phases in a stable manner.

Finding: Phase 1 is proposed as a stand-alone hotel and residences with golf practice facility, tennis, trails
and stream restoration. It proposes a voluntary revenue stream to support employee/workforce housing,
once the hotel is in operation. Phases 2 contains up to 59 housing units, and Phase 3 contains up to 15, A
full development and phasing plan will be finalized in conjunction with the City’s Design Review process.
A full Construction Mitigation Plan is a requirement of the Development Agreement that includes a public
process in front of the City Council, at the time that construction is planned. The proposed phasing
schedule and commitment at this time by the applicant is sufficient based on the current market
environment, with the condition that a detailed Phasing Plan, including the number of phases, buildings,
amenities and other ¢lements made part of each phase, be specifically approved by the Council as an
amendment to the Development Agreement. This phasing plan will be made a part of or coincide with
Design Review. '

Warm Springs Ranch Resort, PUD-CUP
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The July 25, 2011 letter from the Applicant proposed that all employee housing requirements would be
waived if the applicant applies for a butiding permit by June 1, 2014. The Commission considered the
following Draft Condition of Approval in their September 26" meeting;

I. The time frame during which a waiver shall be granted for the employee/workforce
housing requirements shall be modified if the following deadlines are met:
a. A building permit is applied for by December 31, 2013; and
b. Construction commences before December 31, 2014; and
c. A certificate of Occupancy for the Hotel portion of the project is issued by January
31,2017

The Commission found that this approach of waiving the employee housing if a permit is applied for by a
given deadline would be a strong motivator in the case where the developer was required to construct
housing or pay cash towards employee housing construction. However, in the case where employee
housing is being mitigated with a revenue stream derived from hotel operations and there are no “up
front” costs, some members of the Commission did not find there to be a strong link between the timing
of the hotel construction and the need to mitigate employee housing. Commissioners debated this issue,
and on a vote of 3 to 2 opted not to include the above condition related to the waiving of employee
housing tied to building permit application. Council deliberated on the findings of the Commission, and
concurred with their votes. The council did not include this condition as part of their approval.

ik, Adequate and useable open space shall be provided. The applicant shall dedicate to the
common use of the homeowners or to the public adequate open space in a configuration useable and
convenient to the residents of the project. The amount of useable open space provided shall be
greater than that which would be provided under the applicable "aggregate lot coverage"
requirements for the zoning district or districts within the proposed project. Provision shall be
made for adequate and continuing management of all open spaces and common facilities to ensure
proper maintenance thereof,

Finding: The original PUD determined that this standard had been met. No material changes have been
proposed to the original design, with the exception of less development. This standard has been met.

12 Location of buildings, parking areas and common areas shall maximize privacy within the
project and in relationship to adjacent properties-and protect solar access to adjacent properties.

Finding: The original PUD determined that this standard had been met. No material changes have been
proposed to the original design, with the exception of less development. This standard has been met.

13. "Adequate recreational facilities" and/or daycare shall be provided. Provision of adequate
on-site recreational facilities may not be required if it is found that the project is of insufficient size
or density to warrant same and the occupant’s needs for recreational facilities will be adequately
provided by payment of a recreation fee in lieu thereof to the city for development of additional
active park facilities. On-site daycare may be considered fo satisfy the adequate recreational
facility requirement or may be required in addition to the recreational facilities requirement.

Warm Springs Ranch Resort, PUD-CUP
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Finding: In the 2008, due to the magnitude of the PUD and the fact that this is the largest project proposal
on record to be reviewed by the City, the Council determined the Warm Springs Ranch PUD was of
sufficient size to require “adequate recreational facilities” as part of the PUD process.

At the time of the original PUD process, the Applicant proposed approximately ten (10) acres of active
open space consisting mainky of the golf course which would be open for semi-public use. Approximately
fifty-seven (57) additional acres of natural passive open space was proposed.

The current application eliminates the golf course and replaces it with a “Dave Pelz” golf teaching facility
with 10-12 greens. Two tennis courts were proposed in Phase 1, and one in each of Phases 2 and 3. The
trail system and fishing opportunities are unchanged. The applicant described the function and use of the
teaching facility in the November 7% 2011 hearing before the Council.

Tie Warm Springs Ranch property has traditionally provided recreational activities in both active and
passive forms including tennis courts and a golf course, access to Warm Springs Creek for fishing, nature
walks and general scenic viewing of the landscape. Historically, the public has greatly benefited mainly
from the active recreational uses of golf and tennis.

A detailed recreation analysis was included in the original 2008 PUD Findings, including analysis of the
Ketchum Comprehensive Plan, overview of the Ketchum Parks acreage and uses and overview of the

City's Tennis and Golf programs.

2008 Approved Tennis Mitigation:

The eight (8) existing tennis courts on the property were proposed to be permanently decommissioned
due to the Applicant’s Statement of Constraints and the Construction Development Program. In lieu
of tennis, the Applicant proposed a financial donation of $500,000 to the City to be used for the
creation of new, off-site tennis courts, improvements to existing tennis courts and/or facilities
supplemental to tennis courts (i.e. bathrooms, water fountains, etc.} or to build a children’s splash
park, to be paid in an initial installment of $200,000 (due 1/15/12) and subsequent installments of
$£100,000 annually. No payments have been made to date.

2011 Revised Tennis Proposal:

The eight (8) existing tennis courts on the property are proposed to be replaced with two (2) courts in
Phase 1 and one (1) court in cach of two (2) subsequent phases, for a total of four (4) courts: This
would result in a net loss of four (4) tennis courts to the City. No financial donation was proposed by
the applicant. The applicant was amenable to the creation of a finite revenue stream, similar to the
voluntary fee proposed to support affordable housing, to establish a Recreation Fund for use at the
discretion of the Parks and Recreation Department. At the November 7, 2011 Public Hearing, several
Councilmember’s stated that two tennis courts as proposed were not practical for an effective
municipal program. The Parks Department concurred.

2008 Approved Golf Course and Public Use Plan:

The Applicant proposed to redesign and augment the previous existing golf course.  An executive
nine (9) hole par three (3) golf course with a pro-shop of approximately 1,000 square feet wass
Warm Springs Ranch Resont, PUD-CUP
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proposed. Five (5) of the holes were to be west of the core hotel and south of Warm Springs Creek,
traversing along the creek and amongst the Villas. The remaining four (4) heles were in the the
southeast portion of subject property. A Golf Course Program was proposed with scheduling and
pricing for focals. Highlights of the Golf Course Program included:

o Pricing of no less than twenty (20) percent off the regular resort rate for locals;

¢ Access to the golf course seven (7) days a week, yet limited to one (1) tee time per hour during
peak hours (8-10 AM and 4-6 PM) and no more than two (2) tee times per hour; and

o Special programs and events at the golf course including Junior and Ladies Play Days, a Warm
Springs Championship, and Charity Toumaments,

2011 Revised Golf Proposal:

The Applicant is no longer proposing an executive nine (9) hole, par three (3) golf course. Instead, a
“Dave Pelz Final 40" golf practice facility is proposed. The Applicant explained the concept of the
teaching facility at the November 7" public hearing. The proposed “Locals Program”™ remains
essentially unchanged. '

2008 Approved Trails Plan:

An integrated year round trail system was proposed that includes connections with futute trails to
Warm Springs. A public multi-use, non-motorized easement will be dedicated for access to the
proposed trail system throughout the property as designated and along Warm Springs Creck. A variety
of trails have been proposed including a streamside trail on both the north side of Warm Springs Creek
near the core hotel building and on the south side of the creek along the northwest portion of subject
property. Additionally, connectivity to the existing Warm Springs Road multi-use path for access to
Heidelberg Trail and Adam’s Gulch is proposed in addition to a cross country ski trail and mountain
trail linkage. (Staff has stated that recreational trails do not appear to meet the spirit of Active
Recreational Needs as described in the Ketchum Comprehensive Plan).

-2011 Trails Proposal:

No change to the approved trail system is currently proposed. However, the proposed elimination of
the golf course may increase trail and open space opportunities.

2008 Apnroved Pool and Spa Proposal:

The core hotel will include a spa of approximately 13,000 square feet that will be open to the public
for a fee. An indoor/outdoor pool is aiso proposed but public access has not been stated. The
Commission found that neither of these amenities meet the City’s needs for “Useable open space” or
“Active Recreation,” given the potentially limited public access to these amenities.

2011 Pool and Spa — Current Propaosal:

No change to the approved pool and spa is curreatly proposed.

2008 Approved Warm Springs Creek Proposal:
Warm Springs Ranch Resort, PUD-CUP
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The project proposal details design and restoration of Warm Springs Creek along porttons of the
property to augment the existing scenic experience and fishing access. A ten (10) foot fisherman and
nature study easement and a twenty-five {25) foot scenic easement will both be dedicated along the
banks of Warm Springs Creek through the property as required by Section [6.04.040 () of the
Ketchum Subdivision Ordinance. (Staff has stated that the proposed fishing access does not appear to
meet the spirit of Active Recreational Needs as described in the Ketchum Comprehensive Plan).

2011 Warm Springs Creek Proposal:

No change to Warm Springs Creck access is currently proposed.

2008 Approved Dav Care Plan and 2011 Proposal:

It has not been determined if on-site day care will be provided by the Applicant. At this time no
details have been provided.

Recreation Mitigation

In the previous approval, the Council found that a contribution of $500,000 was adequate mitigation
for the loss of active recreational facilitics. The Council determined that the timing of this donation
should be outlined in the Development Agreement. Additionally, the Council found that the public
access to the golf course as proposed by the Applicant was sufficient.

Original Conchusion:

"Adequate recreational facilities" have been provided. Provision of adequate on-site recreational
facilities have been provided in the form of the golf course, including public use of the course as
outlined herein. On-site daycare is not a requirement.

At the November 7, 2011 public hearing, the Council discussed whether "adequate recreational facilities"
have been provided. The nine hole golf course is to be replaced with a golf practice facility and there is a
net loss of four (4) tennis courts without financial compensation. Regarding tennis, the Council noted
that there is no time frame proposed with phases two and three, so the Parks Department cannot rely on
the full four courts with any certain timeline, making programming difficult. In the indeterminate time
period, two tennis courts are not practical for a municipal program. The Council discussed the need for
an additional financial donation or physical on site improvements to mitigate the loss of active
recreational opportunities that were intrinsic to the 2008 PUD. Due to the reduced project size, and
corresponding reduced impacts, the Council found that the original recreation contribution of $500,000
was more than needed based on this revised proposal. The Council found that a contribution of $300,000
towards active recreation was needed to ensure adequate recreational facilities and to meet this standard of
review, The Council felt that the Applicant could determine what mechanism should be used to secure
these funds, but that the recreation mitigation should be paid in two payments beginning with the first half
due at the time of the issuance of the Hotel Certificate of Occupancy, as further outlined in Condition #2
herein.

14.  There shall be special development ebjectives and special characteristics of the site or
physical conditions that justify the granting of the PUD conditional use permit.
Warm Springs Ranch Resort, PUD-CUP
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Finding: The Council weighed the various special development objectives and special site characteristics
against the waivers requested in finding that the benefits derived from the project exceed the
modifications or waivers to zoning or other standards. The analysis of benefits included all site planning
decisions that preserve open space, cluster development, submit for LEED Certified construction
certification, etc. Key special development objectives and special characteristics of the site considered by
the Council are listed below. | '

Table 17: Special Development Objectives
Special Development  Objective, special | Type of Objective 2011 Amendment
Characteristics of the Site or Physical
Conditions

fconically Designed, Cere Hotel operated at | Economic No change
industry acknowledged 3-Star standards with
a minimum of 120 units ("hot beds/keys™}

Conference Space (13,000-20,000 sq. {t.) Economic Bar, restaurant, baliroom, beard room,, living
room, kids® game room -~ exact size to be
determined

Approx. 35,000 sa. ft. of Workforce Housing | Social 0.5% voluntary tax to be used te subsidize
heousing for lower income emiployees

Approx. 54 ac. passive open space Environmental, No change

Acsthetic

Active Open Space: Program for semi-public | Recreational; “Dave Pelz Final 40" golf practice factity,

use of a 9-hole excecutive par 3 golf course Economic 10-12 greens with bunkers and rough areas.
Locals play time

Active Open  Space: Contribution of | Recreational; Totai of 4 tennis courts proposed over 3

$500,000 towards loss of 8§ private fennis | Economic phases. Dates of Phases 2 and 3 unknown,

courts with semi-public use Commission found that ap additienal

contribution  towards  active  recreatien
miligation was needed

Additional Nonmotorized Trails Recreational; No change
Economic
Restoration of Warm Springs Creek aad | Environmental; No change
upland wildlife corridors Acsthetic;
Recreational
Improvements to deficiencies to Bald Mtn. | Health and Safety Revised transportation study to reflect new
Road by rerouting Bald Mtn, Read through design and decreased development at Design
the project Review
Sustainable Design/ No change
Green Building Practices Environmental
Trail Enhancement  and  Comnectivity: { Recreation; No chaage
5115000 Environmental

15.  The development will be completed within a reasonable time.

Finding: Phase 1 proposes a stand-alone hotel and residences with golf practice facility, tennis, trails and
stream restoration. It proposes a voluntary revenue stream to support affordable housing, once the hotel
is in operation. Phase 2 proposes up to 59 housing units, and Phase 3 proposes up to 15. No time frames
have been proposed for Phases 2 and 3. Phase 1 can stand on its own in the event that Phases 2 and 3 are
never initiated.

A full development and phasing plan will be finalized in conjunction with the City’s Design Review
process. A full Construction Mitigation Plan is a requirement of the Development Agreement that
Wanm Springs Ranch Resernt, PUD-CUP
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includes a public process in front of the City Council. The proposed phasing schedule and commiiment
at this time by the applicant is sufficient based on the current market environment, with the condition that

. a detailed Phasing Plan, including the number of phases, buildings, amenities and other elements made

part of each phase, be specifically approved by the Council as an amendment to the Development
Agreement. This phasing plan will be made a part of or coincide with Design Review. This condition
has been met.

16.  That public services, facilities and utilities are adequate to serve the proposed project and
anticipated development within the appropriate service areas.

Finding: The Council found that it is likely overali traffic volumes will be lower than for the original
PUD, based on reduced project size. No current transportation study has been submitted. As a condition
of approval, the need for an additional traffic study shall be considered as part of the Design Review
process, and shall include impacts associated with employees commuting to the site who previously were
housed on-site in Employee Housing,

i7.  That the project complies with all applicable ordinances, rules and regulations of the city of
Ketchum, Idahoe except as modified or waived pursuant to this subsection A.

This standard is applicable to the request to modify the Emplovee Housing Requirement of the Ketchum
Municipal Code. Xetchum recognizes two forms of housing mitigation: employee housing and

community housing.

A, Community Housing

Community housing is defined in the Zoning Code (Title 17 and the PUD Ordinance (Title 16) as follows:

Title 17, Zoning Code: COMMUNITY HOUSING OR WORK FORCE HOUSING:
Dwelling units, for sale or rent, restricted typically via deed restriction by size and type for
individuals meeting asset, income and minimum occupancy guidelines approved by the
governing housing authority and the city of Ketchum.

Title 16, PUD: COMMUNITY HOUSING: That portion of housing within a planned unit
development that meets the following minimum requirements:

A. Affordability requirements for ownership and rental units:

1. "Ownership community or employee housing unit" means that a unit's selling price shall
not exceed the maximum sales prices set forth in part IV, section 2 of the 1997 Ketchum
affordable housing guidelines (housing guidelines) or any subsequent amendments. The costs
of an ownership unif include mortgage, principal and interest payments, insurance costs and
property taxes. Income categories 1 through 4, included in the housing guidelines, shall be
considered appropriate categories for the provision of community or employee housing.

2. "Rental communify or employee housing unit" means no more than thirty percent (30%)
of a household's gross monthly income shall go toward housing costs. For a rental dwelling
unit, housing costs include a utility allowance (telephone execluded) and monthly rental

Warm Springs Ranch Resort, PUD-CUP
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payments. To be considered affordable, rental units should be made available and priced for
households making sixty percent (60%) or less of the Blaine County AMI.

B. Community housing units must be deed restricted to ensure appropriate income levels
served, corresponding sales prices and long term affordability.

Community Housing, 2008 PUD Approval

In December 16, 2008, the Applicant outlined a proposal to address community housing,
consisting of a revenue stream derived from a voluntary real estate ransfer fee. The fee is applied
upon the conveyance of property interest within the project. At that time, 0.5% of the sale price
for that unit or lot will be paid to a dedicated community housing fund. With a 2008 estimated
first sale of all of the real estate within the project of $600 million, the first sales on all of the real
estate within the project would generate approximately $3 million towards that dedicated revenue
stream. The approved Development Agreement also stipulated this revenue stream from URA tax
increment revenue derived from the project would be matched an applied towards the housing
fund.

In 2008, the URA revenues from this property over a 15 year period were estimated as follows:
Years 1-5:  $3,800,000 revenue

Years 1-10: 313,007,000

Years 1-15: $22,800,000

In a revised memo by consultant Henderson, Young and Associates, the URA, LOT and Property
Tax revenues from this property of the 15 year period are estimated as follows:

Lot Cily of Ketchum URA Property

Year Revenue  Property Tax Tax
Oc1 2011 - Sep 2012 0 il ¢
- Ocl 2012- Sep 2013 0 0 0
Oct 2013 - Sep 2014 $59,268 i i
Oct 2014 - Sep 2015 318,535 0 0
Ocl 2085 Sep 2016 220,798 155,683 811,624
Oct 2016 - Sep 2047 372,052 230262 1,200,380
Oct 2017 - Sep 2018~ 545,741 208,732 1548900
0l 2018- Sep 2019 607,735 378,582 1973891
0Ol 2018 - Sep 2020 597,984 00179 23468
Ocl 2020 Sep 2021 552817 485900 2428787
Oct 2021 - Sep 2022 468,923 485800 2428787
Oct 2022 8ep 2023 468,923 485,500 2428787
Ocl 2023 - Sep 2024 468,923 485,800 2426787
Ocl 2024 - Sep 2025 468,923 465500 2428787
Oct2025- Sep 2026 468,923 465900 2428787
Ocl 2026 - Sep 2027 468,923 465900 2428787
Oct 2027 - Sep 2028 468,823 465900 2428787
Ol 2028- Sep 2029 468,923 465900 2428787
Ol 2029 - Sep 2030 468,923 465,900 2428787
Oct 2030 - Sep 2031 468,923 465900 2428787
Oct 2031- Sep 2032 468,923 465,500 2428787
Ocl 2032 - Sep 2033 468,923 465,900 2428787
Oci 2033 - Sep 2034 468,923 465,500 2428787
Oct 2034 - Sep 2035 468,923 465500 2428787

Warm Springs Ranch Resort, PUD-CUP
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In the original approval, the Council deliberated on to how to ensure Community Housing or a
methodology in the future for hotel projects that may not meet the definition of a hotel. The
Council in those findings noted that Community Housing and Employee Housing are not equal
products, with issues of square footage, ownership and the disadvantages of being on-site being
some of the differentiating characteristics. However, even though workforce housing and
community should not be considered equal in weight, each hotel is unique, warranting independent
deliberations. The Counci] found in 2008 that this project, Warm Springs Ranch, is a resort hotel
and not a traditional hotel as the City’s definition intends, and that an equal credit of square
footage of Employee Housing to Community Housing was merited in this case.

The Council found that the Community Housing requirement per the City definition of “hotel”
- should be waived, and was satisfied as described in the 2009 Council Findings of Fact, Condition
#6. (Attachment A to the November 7, 2011 staff report)

Current Proposal:

The applicant is not requesting any change to the adopted Community Housing Mitigation.

B, Employee Housing.

Employee housing in Ketchum is a requirement of Hotels. The following sections from the Tourist Zone
District apply to this application.

17.52.010.H Tourist Zone District

d. Employee Housing. Hotel developments are required to mitigate employee
housing impacts at a ratio of twenty five (25) percent of the total number of
employees calculated by the following formula: 1 employee per hotel room or
bedroom.

2008 PUD Approval

In 2008, the Applicant submitted a revised Employee Housing Plan, which was conceptual in nature. The
Updated Application Submittal, dated May 9, 2008, states that 71 employees will be housed on site, which

© 15 46.7% of the hotel’s total, estimated employees. No breakdown as to the revised total square footage or

unit mix since the initial February 11, 2008, submittal was provided.

Their scheme contained a total of 36,295 (or 35,290 livable) square feet of Employee Housing consisting
of approximately 10,500 square feet of co-housing units, 4,550 square feet of oné-bedroom units, and
20,240 square feet of two-bedroom units. The November 3 and December 2, 2008 Updated Submittals
provided details on the new numbers of employees to be housed on site which was 93,

Note that the number of employees estimated by the Applicant is greater than the City’s formula of one
employee per hotel room. This formula was created as a way of calculating employee housing
requirements in a simple manner, and was not intended to reflect the actual number of employees that
would be needed to serve any one project. In 2008, the Council found that the Applicant met the

Warm Springs Ranch Resort, PUD-CUP
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requirements to mitigate employee housing impacts at a ratio of twenty five percent (25%) of the total
number of employees calculated by the following formula: 1 employee per hotel room or bedroom.

e. Employee Housing Plan. The applicant shall provide an Employee Housing Plan
that outlines the number of employees, income categories and other pertinent
data. The Empleyee Housing Plan shall be the basis of the applicant’s proposal
for a mix of employee housing which addresses the range of employees needed to
serve the hotel.

Emplovee Housing, 2008 PUD Approval:

The Updated Application Submittal received on May 9, 2008 contained a section on Workforce Housing
Location. This indicated that due to response to the concern of location and mass of the workforce
housing {in the February 11, 2008, submittal) the building was be relocated to the southeast of the core
hotel. The amount of employees to be housed was been reduced from 92 to 71, as further detailed by the
Applicant on June 19, 2008. The specific building envelope of the Workforce Housing was designated in
the Tent Diagram, Drawing A.6, Development Height Standards.

The following table outlines the City of Ketchum’s Workforce Housing requirements with regards to the
various schemes reviewed by the City,

Table 2: Warm Springs Ranch Resort, Calcalation of Ketchum Workforce Housing Reguirements

Scheme # of | Employees | # of | % of | # of | Livable { Type  of { Square Feet | Total
Rentable | (= # of | Employe | Employees Employee | Square | Rooms of Each | Emple
Rooms in | Rentable es to be | Housed on | sper Unit | Feet for Room yees . )
the Hotel | Rooms}) housed site WF : ]
on site Housing ’ '
9 152 152 92 60.53% § per co- | 40,741 5 co- | Co-housing 152
(Feb. 11, housing housing = 2100; |
1008) unit; 1 per units; 14 | BID = 800; 2
BB, 2 1BDs;  §9 | BD = 1000
per ZBD 2BDs
9&10 152 i52 7i 46.71% & per co- § 36,718 4 co- | Co-housing | 152
(May 9, housing housing; & | = 2100; |
2008) unit; 1 per iBDs; 15 | BD = §00; 2
18D; z 2BDs BD = 1000
per 2BD
11 176 176 93 52.84% 8 per co- | 35,290 3 ca- | Co-housing i76
(Nov. 5, housing housing =2100;
2008) unil; units; 7§ 1 BD =650,
i per 1BDs; 23 § 2BD =880
IBD; 2BDs
2 per 2BD Total units
=35
Dec. 2, | 120-182 225273 93 34-41% 8§ per co- | 36,295( | 5 co- | Co-housing | 225-
2008 housing 35,290 housing =2100; 275
unit; net units; 71 1BD=630;
1 per | livable 1BDs; 23| 2BD =880
1B, s 2BDs
2 per 2BD Total uaits
=135
August, 16 116 ¢ 0% ? ? ? ? ?
2011
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The Council found that additional regulations regarding the development and operation of Workforce
Housing should be as specified in the Development Agreement.

The November 12, 2008 Updated Submittal contained 142,800 square feet of “hot beds/keys.” The
Applicant has described the demographics of the employees that will be housed on site as mid-level
managers, singles, and married couples. Upper management and families are anticipated to live in
outlying Wood River communities such as Ketchum, Hailey, and Bellevue. The average sguare feet of
living space per employee housed on site is 379.

f. The City Council may consider a request by the hotel developer te safisfy any
required employee or community housing square footage by alternate means. Off site
mitigation, payment of in lieu fees, land in licu of units, voluntary real estafe transfer
fees or other considerations may be proposed by the hotel developer. Larger sites are
encouraged to include workforce housing on-site. The City Council has full
discretionary power to deny said request.

The Council considered the topic of anticipated changes to the City's Employee Housing policy at two
Council work sesstons. The concepts discussed in these work sessions are summarized in Attachment F
of the November 7, 2011 City Council Staff Report, Planning and Zoning Commission’s Findings of Fact,
September 26, 2011, beginning on page 28. In a nutshell, the Council noted the need for flexibility to
respond to employee housing proposals that related to overall housing supply in the community
specifically at the time of the request. The Council concluded at the end of the second work session that
Section “f” above allows the Council the flexibility to consider alternate proposals. Alternate proposals
would be considered in specific circumstances based on factors such as the overall economy, housing
supply at the time of the request, etc, The Council was clear that they did not want to set a precedent
relative to the adopted employee housing policy that all future hotel projects would expect to follow.
Consideration of alternate proposals would be based on specific, documented circumstances at the time of
the decision.

Housing In Licu

Section “f” allows the Council to consider an In Lieu payment for the employee housing. The previous
employee housing building approved on-site as part of the PUD was 12,160 square feet. At the current
BCHA In Lieu rate of $316.96 per square foot, the In Lieu fee would be $3,854,234 million.

Alternately, the letter from BCHA, Attachment E to the November 29, 2011 City Council Staff Report,
outlines an In Licu calculation based on what it would cost to house 25% of the hotel employees in the
marketplace. The BCHA has stated that a good rule of thumb for rental costs in today’s market is $500
per bedroom. Therefore, to house 31.25 employees, approximately $180,000 would be needed annually in
today’s dollars to meet the City’s policy.

Supply and Demand: Updated Housing Needs Assessment

BCHA has sent a revised comment letter, Attachment E to the November 29, 2011 City Council Staff
Report. The letter re-iterates their support for the City's Hotel Employee Housing regulations, with a
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preference for built units over the proposed revenue stream. Additional details regarding questions related
to the proposed revenue stream are noted in the letter.

BCHA recently released the 2011 Housing Needs Assessment. The last Housing Needs Assessment was
developed at the peak of the local development boom, and that the 2011 Assessment will be at or near the
trough. The new report will address market swings by the inclusion of an economic model that can be
medified with new inputs to calibrate to market changes and cconomic coiditions. This model will
calculate housing demand as a function of wages, location, housing values, rents and capital markets.
These mputs can be made by BCHA staff on an annual basis, or other term as determined by the BCHA
Board and stakeholder groups such as the cities. Some brief comparisons to the 2006 data are as follows:

s In 2006, there was a demand for 1,200 community housing units valley wide. Taking into account
location preferences of those interviewed in the 2006 study, 1,000 of these units were
recommended to be developed in the north valley.

o The 2011 Housing Needs Assessment will examine existing housing supply, and perform a “gap”
analysis to determine how many new units are needed at this time, by taking into account existing
stock as compared to the number of households at each given income level. The study states that,
in 2011, 480 units arc needed valley-wide, of which 220 are needed in Ketchum. The greatest
demand in 2011 is for l-bedroom units. The greatest housing need is housing for workers that
eam less than 50% of Area Median Income. (Area Median Income or AMI is the income at which
50% of households at a given size cam more, and 50% cam less. The study assumes a household
size of 3 with an AMI of $69,000.)

o In 2006, Ketchum had 5,824 jobs, which generated $67,586,811 in wages. Ketchum has dropped
to 4,499 jobs generating $44,875,132 in wages in 2010, a 23% decrease in the number of jobs, and
a 34% decrease in wages. Job loss has contributed significantly to the conclusions above
regarding number of new units estimated as need. From 2002 to 2009, Blaine County has had a
net new job growth of only 31 jobs.

Revenue Stream: Emplover Assisted Housing Programs

Staff prepared background material for Council consideration on the type of housing program proposed by
the applicant, which is known in the housing industry as Employer Assisted Housing (EAH). It is a
common medel in urban areas, and is also used regularly to mitigate impacts of employers with lower
wage employees, such as hotels. (Attachments A and B to the November 29, 2011 City Council Staff
Report).  Staff conducted a conference call with the lead staff person for the housing non-profit that
manages the EAH for the St. Regis in Dana Point, Jill Martin. That program has been in effect since
2002. She estimates that she spends approximately 8 hours per month managing the program, which now
contains 93 employees. (The Dana Point St. Regts employs approximately 500 employees). Jill is a
strong believer in the EAH program. She finds it easy to administer, and thinks it has been a good
incentive 10 keep employees closer to work with fower commute times. She strongly recommends that a
neonprofit manage the program, such as BCHA.

Staff also contacted other ski communities to see if there have been any changes to employee housing
requirements. Those results are outlined in Attachment C to the November 29, 2011 City Council Staff
Report. Staff noted that Ketchum is currently at a very different point in its maturity as a ski resort than
Warm Springs Ranch Resort, PUD-CUP

Findings of Fact, Conclusions of Law and Decision, City Council 12-3-2011

Page 18



many of the other communities that require employee housing. These other resorts already have a
significant hospitality bed base, while Ketchum has fost beds over the last decade.

The Council considered this approach based on several specific factors:

¢ At this particular time in the City’s economy, the jobs generated by the project and the
development of a “S star” hotel are benefits that the City highly desires.

e The 2011 Housing Needs Assessment indicates that the housing need at this particular date in
2011 is significantly lower than the need in 2006.

* Approval of an Employer Assisted Housing Program (EAH) as outlined herein will have a
dramatic impact on the availability of existing rental units, and the availability of rental housing
supply will be different in the future. This approach may not be applicable to future hotel projects
based on limited supply of rental housing.

* The program is designed to provide housing reimbursement for housing costs greater than 30% of
income. Employees must document income and rent to qualify. The program as proposed does
not require employees (o live in Ketchum. The Council found that a weighted offset to give a
greater reimbursement amount for housing within City limits would better meet the City’s goal of
employees living in Ketchum,

¢ The program is proposed to be administered by a WSRR Representative, an official from Ketchum
and BCHA or ARCH. The Council found that a nonprofit housing organization (BCHA) should
administer the program. Overall administration costs do not seem high based on staff interviews
with other providers.

* The program is primarily designed to assist employees earning $39,000 a year or less, WSRR
estimates that there will be 65 initial participants of the estimated 134 full time employees. The
Council found that this would result in assistance to 48% of the employees of the WSRR Resort as
compared to the City’s requirement to fully house 25% of the employces.

CITY COUNCIL APPROVAL

The Council moved to approve the Request for Modification of Planned Unit Development {(PUD)
Approval and Third Amendment of Annexation and Development Agreement subject to the following
conditions:

CONCLUSIONS OF LAW

1. The City of Ketchum is a municipal corporation organized under Article XIJ of the Idaho
Constitution and the laws of the State of Idaho, Title 50, Idaho Code.

2. Under Chapter 65, Title 67, Idaho Code, the City has passed a land use and zoning code,
encompassed in Ketchum City Code Title 17.

Warm Springs Ranch Resort, PUD-CUP
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3. Under Chapter 65, Title 67, Idaho Code, the City has passed a subdivision ordinance,

encompassed in Ketchum City Code Title 16, providing standards for the processing of applications for
subdivision permits under sections 50-1301 through 50-1329, Idaho Code.

4. The City of Ketchum Planning Department provided adequate notice for the review of this

application.

3. The project does meet the standards of approval under Chapters 16.04.040 and 16.04.090,

Ketchum City Code.

DECISION

THEREFORE, the Ketchum City Council approves this Planned Unit Development and Conditional
Use Permit, subject to the following conditions:

PROPOSED CONDITIONS:

1.

A dedicated Workforce Housing Fund shall be established to mitigate workforce housing impacts
associated with the Hotel. The purpose of the fund is to increase the affordability of housing in
Ketchum for employees of the Warm Springs Ranch Resort project. The Fund shall be continually
funded as long as the hotel is in operation, subject to the following:

The fund shall be administered by the Blaine County Housing Authority or other nonprofit housing
entity as designated by the City, with input into administration procedures from the City and the
applicant/hotel operator.

The Fund shall be established a minimum of two (2) months after the date of Certificate of
Occupancy for the Hotel, with an initial fund balance of no less than $690,000.

The Fund shall be established based on a percentage of gross sales of hotel room rates,
merchandise, food and other similar items. Said percentage shall be 0.5%. Said fund shall contain
a minimum level of funding, stipulated in the amendment to the Annexation and Development
Agreement.

A reasonable methodology for auditing the Fund shall be provided for in the amendment to the
Annexation and Development Agreement.

The Fund should be a segregated account utitized solely for the employees of the Warm Springs
Ranch Resort project.

Funds from the account may not be dispersed directly to employees, but may only be dispersed to
landlords, mortgagee or other acceptable third party providing housing.

Housing reimbursements shall be structured to create a greater reimbursement amount for
employees that choose to live in Ketchum City limits at a ratio of contribution towards rent that is
5% greater than contributions outside City limits.

Warm Springs Ranch Resort, PUD-CUP
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b,

A methodology for the distribution of the funds shall be developed between the parties as a future
amendment to the Annexation and Development Agreement.  Said methodology should be
developed afier construction commences but prior to issuance of any Certificates of Occupancy for
the Hotel,

If the fund balance grows and significant approved expenditures are not made, administration of
the Fund, including suspension of further funding, shall be revisited by the parties.

The active recreation section of the Development Agreement shall be modified to allow the
recreation mitigation fee of $300,000 to be paid into a Recreation Mitigation Fund. The fund shall
be used by the City of Ketchum at its sole discretion to mitigate impacts to active recreation,
Funds shall be paid $150,000 at the issuance of the Hotel Certificate of Occupancy and $150,000
one year thereafter. Security to guarantee the payment of the mitigation fee should be developed in
the amendment to the Annexation and Development Agreement, such as a letter of credit, security
bond or other instrument.

A golf practice facility as depicted on the site plan Sheet MP-1100 and presented at the September
26, 2011 Planning and Zoning Commission Meeting shall be constructed. The golf practice facility
shall be open to the public and shall include a “Locals Golf Program” consisting of the following:

a. The golf course will have “locals” pricing of no less than 20% off the regular resort
rate; (i) the peak hours for the golf course will be 8:00-10:00 a.m. and 4:00-6:00 p.m., and
the peak golf season will be from June 20 to Labor Day (shoulder season will be from
opening day to June 20 and Labor Day to closing day); (iii} one tee time is considered a
group of no more than four (4) golfers, and the pro shop will reserve the right to pair local
golfers to create more efficient tee times; (iv) tee times for Locals will be published
seasonally in the local newspaper and made available on-line; and (v) walkers will be
permitted. The Locals Golf Program may include one or more of the following special
events or programs: junior golf play days; ladies golf play days; Warm Springs
Championship tournament; 9, Wine and Dine; and charity tournaments. As used in this
Agreement, “Locals” means: (i) full-time Ketchum residents; (ii) persons employed full
time in Ketchum; or (iii) persons owning a business operated in Ketchum not created for
the purpose of obtaining status as a “Local”.

b. Weekday Rules for Peak Scason. Locals will be allowed to have access to the golf
practice facility, or portions thereof, every day during the week. Local access will be
limited to two (2) tee times back to back per hour during the peak hours of every day of the
week. For the remainder of the day, locals will be allowed up to three (3) tee times per
hour. Locals may call the day before, after 5:30 p.m., and if tee times are open, they will be
allowed to occupy up to three (3} tee times during peak hours and up to four (4) tee times
during non-peak hours,
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c. Weckend Rules for Peak Season. Locals will be allowed to have access to the golf
practice facility both days of the weekend. Local access will be limited to two (2) tee times
per hour during the peak hours of Saturday and Sunday. During non-peak hours, locals will
be allowed up to three (3) tee times per hour. Locals may call the day before, after 5:30
p.-m., and if tee times are open, they will be allowed to occupy up to three (3) tee times
during peak hours and four (4) tee times during non-peak hours.

d. Weekday and Weekend Rules for Shoulder Seasons. Locals will be allowed three
(3) tee times per hour during peak hours. During non-peak hours, locals will be allowed up
to five (5) tee times per hour. Locals may call the day before, after 5:30 p.m., and if tee
times are open, they will be allowed 10 occupy up to four (4) tee times during peak hours
and five (5) tee times during non-peak hours.

e. The Owner may reasonably restrict access to the golf practice facility to conduct
golf school(s) or other formal instruction.

4. The previously approved Design Review of January, 2010 shall not be valid after the effective date of
an Amended Annexation and Development Agreement between the City and the Applicant and shall
be updated to reflect the revised PUD plan.

5. An updated Transportation Study may be required, and, if required, shall be submitted as part of the .
revised Design Review. If required, the study shall, in particular, examine whether the revised 5{ ]
intersection at Warm Springs Road and the project entrance is sufficient to handle project traffic
combined with future background traffic,

6. An update Phasing and Development Plan shall be submitted to the Council prior to application for
any building permits.

Findings of Fact adopted by motion the 29™ day of November, 2011 and signed this 3™ day of January,
2012.

Randy Hall, Mayor

City of Ketchum

Wanm Springs Ranch Resort, PUD-CUP _
Findings of Fact, Cenclusions of Law and Decision, City Council 12-3-2011 § )
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AMENDED AND RESTATED WARM SPRINGS RANCH RESORT
ANNEXATION AND DEVELOPMENT AGREEMENT

THIS AMENDED AND RESTATED WARM SPRINGS RANCH RESORT ANNEXATION
AND DEVELOPMENT AGREEMENT (“Agreement”), is entered into this 2™ day of April 2012
(“Effective Date”), by and between the CITY OF KETCHUM, IDAHO, a municipal corporation,
(“Ketchum”) and HELIOS DEVELOPMENT, LLC, a Delaware limited liability company
authorized to do business in the state of Idaho (“Owner™), and together with Ketchum the
“Parties”),

RECITALS

WHEREAS, Owner owns parcels of land adjacent and contiguous to the municipal
boundary of Ketchum, more particularly described in Exhibit A attached hereto and incorporated
by reference herein, which is currently zoned Recreation Development District and Residential 10
(UIB) under the Blaine County Zoning Ordinance;

WHEREAS, Owner also owns parcels of land currently within the municipal boundary of
Ketchum, more particularly described in Exhibit B attached hereto and incorporated by reference
herein, the major portion of which is currently zoned Tourist (T) with a smaller portion zoned
General Residential-Low {(GR-L) under Ketchum’s Zoning Ordinance;

WHEREAS, Owner has initiated a request to the United States Department of Interior,
Bureau of Land Management (“BLM”) for the purchase of a 1.62 acre parcel of BLM land (“BLM
parcel”) adjacent to its property and historically thought to be privately owned as part of the Warm
Springs Ranch, and which, if such purchase is completed, will be included in the Project;

WHEREAS, Owner has requested that the real property described in Exhibit A be annexed
into and developed along with the lands described in Exhibit B, as a single unified Planned Unit
Development (“PUD”), in accordance with the current PUD Ordinance and other applicable
ordinances and regulations of Ketchum. (The lands described in Exhibit A and Exhibit B are
collectively referred to in this Agreement as the “PUD Property”);

WHEREAS, Ketchum desires Owner to annex and develop the PUD Property under its
ordinances and regulations in order to provide for the orderly extension of its boundaries and obtain
certain public benefits;

WHEREAS, Owner, as the owner of the PUD Property, agrees to submit the PUD Property to
an annexation and development agreement pursuant to Idaho Code § 67-6511A and Ketchum City
Code Section 17.154;

WHEREAS, Ketchum is a municipal corporation having all of the powérs and authority
granted municipalities under the laws of the state of Idaho, including, without limitation, the

Amendment and Restated Annexation Agreement
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authority to contract (Idaho Code§ 50-301), to annex (Idaho Code § 50-222), to zone parcels of real
property (Idaho Code § 67-6511), to approve planned unit developments (Idaho Code § 67-6515), to
approve special use permits (Idaho Code § 67-6512), to enter into development agreements (Idaho
Code§ 67-6511A), and to approve subdivisions (Idaho Code§ 67-6513);

WHEREAS, on February I'l, 2008, Owner filed the following applications with Ketchum for
development of the PUD Property: (1) a Request for Annexation of the Property and Zoning upon
Annexation; (2) an application for a PUD-Conditional Use Permit; and (3) a Large Block Subdivision
Plat Preltminary Plat Application (“Large Block Plat”), (collectively referred to as the “Original
Applications”), so that Ketchum can review all of the applications affecting the use and development
of the PUD Property in an integrated manner consistent with Ketchum’s current Comprehensive
Plan and land use ordinances;

WHEREAS, Owner updated the Land Use Applications on May 9, November 3 and 12, and
on December 1, 2 and 16, 2008 with additional information in response to Planning and Zoning
Commission workshops and public hearings, City Council public hearings, and public input
(collectively referred to as the “Updated Application Submittals,” and together with the Original
Applications the “Land Use Applications™);

WHEREAS, the lands described in Exhibit A and sought to be annexed are within
Ketchum’s Area of City Impact and subject to the 1994 Area of City Impact Agreement (“ACI
Agreement”) between Ketchum and Blaine County, and Blaine County has been provided with
notice of the Land Use Applications as required by said Agreement;

WHEREAS, Ketchum has the capacity to provide essential services to the PUD Property
including water, sewer and emergency services, based in part on the improvements and terms as
specified herein;

WHEREAS, Ketchum, having held all lawfully required public hearings and public
meetings for consideration of said annexation and zoning request, each of the Land Use
Applications and this Agreement; approving said annexation and zoning request, and each of the Land
Use Applications, and this Agreement; and having adopted findings of fact, conclusions of law as the
written decision with regard thereto in conjunction with this Agreement;

WHEREAS, it is in the best interests of Ketchum and Owner that the lands described in
Exhibit A be annexed into Ketchum and, together with the lands described in Exhibit B, be
developed in accordance with this Agreement and the PUD Development Plan;

WHEREAS, Ketchum has determined in the Findings that annexation of the real property
described in Exhibit A constitutes an orderly extension of its municipal boundaries and property
within the Ketchum area of city impact and that such annexation and the PUD Development Plan are:
(1) consistent with the Ketchum Comprehensive Plan; (2) appropriately zoned Recreational Use
{RU) and Tourist (T), as set forth in the PUD Development Plan; (3) comply with the requirements of
all state statutes and Ketchum city ordinances; and (4) it is in the best interests of Ketchum to enter

Amendment and Restated Annexation Agreement
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into this Agreement in order to provide for orderly annexation and development of the PUD
Property;

WHEREAS, Ketchum has considered the ACI Agreement between Blaine County and
Ketchum and has determined that the Recreational Use (RU) and Tourist (T) zone designations are
appropriate for the PUD Property as delineated in the 2001 Ketchum Comprehensive Plan;

WHEREAS, Owner has agreed to the use restrictions and other limitations set forth herein
upon the use and development of the PUD Property and the zoning designations to be placed upon
the real property described in Exhibit A set forth in this Agreement;

WHEREAS, on August 11, 2009 Ketchum and Owner entered into the Warm Springs
Ranch Resort Development Agreement (“Original Agreement™), recorded on August 13, 2009 in the
records of Blaine County, Idaho as Instrument No. 570190, for the purpose of establishing certain
rights and obligations of the Parties with regard to annexation of the real property described in
Exhibit A, and the development of the PUD Property, including limitations as to the use,
development, design, phasing, construction of necessary improvements (on-site and off-site) and
mitigating the impacts directly attributable to the PUD. The Original Agreement was first amended
by Amendment dated May 10, 2010 and recorded on June 2, 2010 as Instrument No. 577973,
records of Blaine County, Idaho and next amended by instrument entitled Second Amendment,
dated January 18, 2011 and recorded on March 7, 2011, as Instrument No. 585686, records of
Blaine County, Idaho. It is the intention of Ketchum and Owner, by this Agreement to again
amend and supplement the Original Agreement, as amended, and confirm the provisions of their
relationship and, thereby supersede the Original Agreement, as amended, and to memorialize
certain changes in the arrangement between them.

NOVW, THEREFORE, in consideration of the mutual promises, covenants and agreements
contained herein, Ketchum and Owner hereby mutually covenant and agree as follows:

1. DEFINITIONS.

Throughout this Agreement, the following terms will be defined as follows:

1.1 “Annexation Findings” shall mean the findings of fact, conclusions of law and
decision approving Owner’s Request for Annexation of the Property and Zoning upon Annexation,
adopted by the Council on the April 7, 2009. A copy of the Annexation Findings is attached hereto as
Exhibit C and incorporated herein by reference.

1.2 “Bench Areas” shall refer to the level areas of the existing golf course on the western
portion of the PUD Property. These level areas are elevated by short, steep steps that contain
isolated pockets where the slope is 25% or more and are indicated on the map attached hereto as
Exhibit D. The Parties agree the Bench Areas are not situated in and shall not be subject to the
requirements of the Mountain Overlay District.

Amendment and Restated Annexation Agreement
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1.3 “Commission” shall mean the City of Ketchum’s Planning and Zoning Commission.
1.4 *“Council” shall mean the City Council of the City of Ketchum,

1.5 “Date of Application” means February 11, 2008.

1.6 “Design Review” shall mean and include the procedures, criteria and standards
established by Ketchum City Code 17.96, as adopted and in effect on the Date of Application.

1.7 “Effective Date” means the date this Agreement is fully executed by the Parties or the
date on which the approvals described in the Findings are final, whichever occurs later.

1.8 “Findings” collectively refers to the Annexation Findings, PUD Findings and Large
Block Plat Findings. All such Findings are incorporated by reference herein.

1.9 “Gross Square Footage” means gross floor area as defined in the Ketchum Zoning
Ordinance.

1.10  “Initial Phase” means the first permitted part of the Project, which shall be obtained
on or before August 2, 2016.

1.11  “Ketchum PUD Ordinance” shall mean Title 16, Chapter 16.08 of the Ketchum City
Code, as adopted and in effect on the Date of Application.

1.12  “Ketchum Subdivision Ordinance” shall mean Title 16, Chapter 16.04 of the
Ketchum City Code, as adopted and in effect on the Date of Application.

1.13  “Ketchum Zoning Ordinance” shall mean Title 17 of the Ketchum City Code, as
adopted and in effect on the Date of Application.

1.14  “Ketchum Comprehensive Plan” shall mean the Comprehensive Plan adopted on
March 1, 2001 by Ketchum by Resolution No. 756.

1.15  “Ketchum?® shall mean the City of Ketchum, Idaho, a municipal corporation, acting by
and through its duly elected City Council.

1.16 “Land Use Applications” shall mean collectively the Original Applications and the
Updated Application Submittals, as amended, including the following: Application for Annexation,
dated February 11, 2008; PUD-Conditional Use Permit Application, dated February 11, 2008; and the
Large Block Subdivision Preliminary Plat Application, dated February 11, 2008.

1.17 “Large Block” shall refer to a block of the Large Block Plat, a copy of which is

attached hereto as Exhibit E and incorporated herein by this reference as if set forth in full, and

Amendment and Restated Annexation Agreement
10612-001
Page 4

i



designated by the number assigned thereto.

1.18 “Large Block Findings” shall mean the findings of fact, conclusions of law and
decision approving the Large Block Subdivision Plat Preliminary Plat Application, adopted by the
Council on the April 7, 2009. The Large Block Plat Findings are attached hereto as Exhibit F and
incorporated by reference herein.

119 “Mean High Water Mark, or “MHW,” shall have the meaning ascribed to it by
Ketchum City Code Section 17.88.040 on the Effective Date. As used herein, MHW shall
mean the MHW which exists after completion of all stream restoration work.

1.20  “Owner” shall mean Helios Development, LLC, a Delaware limited liability
company, and its successors and assigns.

121 “Project” shall mean the development of the PUD Property contemplated in the
PUD Development Plan.

1.22  “PUD Development Plan” shall mean and consist of the developiment plan described
in the Land Use Applications including the PUD-Conditional Use Permit for the PUD, which
upon issuance by Ketchum ‘and acceptance by Owner shall be, and is hereby incorporated
into this Agreement by reference.

1.23 “PUD Findings” shall mean the findings of fact, conclusions of law and decision
approving the PUD-Conditional Use Permit application, adopted by the Council on April 7,
2009, as amended on November 29, 2011, The PUD Findings are attached hereto as Exhibit G
and incorporated by reference herein.

2. LEGAL AUTHORITY.

This Agreement is made pursuant to and in accordance with the provisions of Idaho
Code §§ 50-222, 50-301, 67-6511A, 67-6512, and Ketchum City Code Chapter 17.54.

3. ANNEXATION ORDINANCE. ZONING ORDINANCE AMENDMENT, AND ZONING
DESIGNATIONS.

Ketchum shall promptly adopt an ordinance annexing the portion of the property
described in Exhibit A and zone the entire PUD Property to Tourist (T) and Recreational Use
(RU), as more particularly set forth in Section 3.1 herein, subject to the provisions of this
Agreement, with the ordinance becoming effective following its passage, approval and
publication. In addition, Ketchum shall amend the Comprehensive Plan Land Use Map to
show Residential Occupancy and Recreation/Open Space on the areas to be annexed, with the
designations subject to the boundaries of the Large Block Plat.  Within thirty (30) days
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after the publication of the Annexation Ordinance, Owner shall remit to Ketchum a
payment of $106,000.00, which sum represents the fee for annexation of the property described
in Exhibit A. In the event that the PUD Development Plan is amended to increase the number of
units, Owner agrees to pay an additional annexation fee proportionate to the increase in units.

3.1  Zone Districts. The zone districts and use limitations applicable to the PUD
Property shall be as set forth in the Findings.

3.L1 Areas North of Warm Springs Creek. This area includes Block 1 of the
Large Block Plat, and includes lands already within Ketchum. This area shall be designated
Tourist (T) Zone District, on the Large Block Plat.

3.1.2  Areas South of Warm Springs Creek. This area includes Blocks 4,5 and 6
of the Large Block Plat, which will include the residential villas and the hotel events house. This
area shall be designated Tourist (T) Zone District on the Large Block Plat.

3.1.3 Open Space/Golf Course Areas. This area includes Blocks 2 and 7 of the
Large Block Plat, which will include the golf course and open space. This area shall be designated
Recreational Use (RU) Zone District on the Large Block Plat.

3.14 Southern Estate Lot. The area consists of a 2.47 acre parcel described as
Block 8 and is paltof a larger, undeveloped, eighteen (18) acre parcel on the southwest side of
Warm Springs Creek. This area shall be designated Tourist (T) Zone District, on the Large Block
Plat.

3.1.5 Western Estate Lot. This area consists of a 2.79 acre parcel adjacent to
Warm Springs Creek at the westerly edge of the Project identified as Block 3 of the Large Block
Plat. It shall be designated Tourist (T) Zone District on the Large Block Plat.

3.2 Overlay Districts. Portions of the PUD Property are constrained by floodplain,
avalanche and hillside hazards. Therefore, the Floodplain Overlay District, - Avalanche Overlay
District and Mountain Overlay District, as shown on the Large Block Plat, respectively, shall be
applied to these areas in addition to the underlying zoning designation for each Large Block.

3.2.1 Floodplain Overlay District. The Floodplain Overlay District shall be applied
to all Large Blocks abutting Warm Springs Creek (Blocks 1, 2, 3 and 8). The Floodplain Overlay
District shall be defined through the Conditional Letter of Map Revision and the Letter of Map
Revision processes as set forth in the Federal Emergency Management Agency regulations. The
Floodplain Overlay District shall be subject to Section 17.88 of the Ketchum Zoning Code. All other
riparian and floodplain regulations shall be per the Ketchum Zoning Code. '

322 Avalanche Overlay District. The Avalanche Overlay District shall be
applied to all Large Blocks containing avalanche terrain (Blocks 2, 4,5,6,7 and 8). The high
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hazard areas (red avalanche zones) and low hazard areas (blue avalanche zones) shall be delineated
on the Large Block Plat. Regulations applicable to the Avalanche Overlay District are set forth in
Section 4.8 herein.

3.2.3 Mountain Overlay District. The Mountain Overlay District shall be applied
to areas with a slope of greater than 25%, excepting Bench Areas, as shown on Exhibit D.

4, CONDITIONS ON DEVELOPMENT.

4.1 Design Flexibility. All development of the PUD Property shall be consistent with the
PUD Development Plan and this Agreement; provided, however, it is the intent of this Agreement
and the PUD Development Plan to allow design flexibility and not restrict authority to grant Design
Review approval of any building consistent with this Agreement and the PUD Development Plan. In
Large Block 1, Owner may have any mixture of unit types provided that Owner: (1) stays within the
requirements of the Tent Diagram set forth in Section 4.3.2.6 herein; (2) does not exceed
620,146 gross square feet, exclusive of underground parking; (3} provides a minimum of 36,295
gross square feet of workforce housing; (4) provides a minimum of 120 hot beds/keys; and (5)
provides a mixture of unit types, including: residences, condominium suites, fractional, town homes
and traditional hotel rooms.

4.2 Additional Applications. While Owner has conducted pre-application Design Review
for the concepts for certain structures shown on the PUD Development Plan, Owner will also
submit such applications regarding Design Reviews, final plat reviews, conditional use permits, if
applicable, and any other applications as may be required by the Ketchum City Code in effect on
the Effective Date. Such other applications may include additional pre-application Design Review
submittals except as otherwise provided in §6.7.3 herein. Ketchum, having exercised its discretion in
approving this Agreement and the PUD Development Plan, shall act reasonably in good faith
when processing the approval or issuance of such applications, permits, plans, specifications, plats,
and/or entitlements for the Project as may be necessary or prudent in order to implement the
Project, and consistent with the Ketchum City Code, the terms of this Agreement and applicable
State and/or federal laws. Except as otherwise provided herein, or in the PUD Development Plan,
the Project shall comply with the Ketchum City Code in effect on the Effective Date.
Notwithstanding any contrary provision in this Agreement, Owner may elect to comply with the
Ketchum City Code in effect on the date on which Owner makes application for any permits,
approvals and/or entitlements for the Project and Ketchum agrees to accept such compliance as it
relates to such permit, approval and/or entitlement. Unless otherwise expressly provided at the time of
approval or Isswance of any application, permit, plan, specification, plat and/or other entitlement

‘required for the Project, all requirements of this Agreement, the PUD Development Plan and the

Ketchum City Code applicable to such application, permit, plan, specification, plat or other
entitlement shall be deemed waived by Ketchum, or fulfilled by Owner, upon approval or issuance of
any such application, permit, plan, specification, plat and/or other entitlement for the Project.

4.3  Large Block 1 Gross Floor Area and Flex Footage. Except as otherwise provided
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herein, the total developed gross floor area of the Project (as defined in Ketchum City Code Section
17.08.020) shall not exceed 728,446 gross square feet exclusive of underground parking, and shall
have substantially consistent gross square footages and mix of housing types as set forth in the PUD
Findings. As set forth in the PUD Findings, Owner shall be allowed up to a five percent (5%)
increase in gross square footage flexibility (“Flex Footage”) and 30,000 square feet of additional
circulation area in Block 1, not to exceed a maximum of 620,146 gross square feet, consistent with
the provisions in Section 4.1 herein. Total building lot coverage shall be consistent with the gross
square footages and acreages contained in the PUD Findings.

4.3.1 Residential Development.

4.3.1.1 Acreages and Floor Area. Residential development on the PUD
Property shall be consistent with the acreages set forth in the PUD Findings and shall not
substantially exceed the total floor area for the housing types set forth in the PUD Findings.

4.3.1.2 Setbacks. © Minimum setback distances shall comply with the
requirements set forth in the PUD Findings.

4.3.1.3 Setbacks From Creeks and Wetlands. Building structures on the north
side of Warm Springs Creek shall be set back a minimum of twenty-five feet (25°) from the MHW and
residential structures on the south side of Warm Springs Creek shall be set back a minimum of fifty
feet (507) from the MHW. In addition, all building structures shall be set back a minimum of seventy-five
feet (75} from the edge of jurisdictional wetlands on the PUD Property.

4.3.1.4 Workforce Housing.  Consistent with Sections 4.1 and 4.3 herein,
workforce housing shall consist of co-housing units, one-bedroom units, and two-bedroom units
sufficient to house 93 people. Additional regulations relating to workforce housing are addressed in
Section 13 herein.

4.3.1.5 Community Housing. Owner’s requirement to provide community
housmg as part of the Project is fulfilled by Owner’s agreement to establish a dedicated Community
Housing Fund, to be funded with a voluntary real estate transfer fee as described in Section 14
herein. Covenants relating to the real estate transfer fee are contained in Section 14 herein.

4.3.2 Hotel and Commercial Development,

4.3.2.1 Core Hotel Building, The hotel shall consist of an iconically
designed core hotel building operated at industry acknowledged five-star standards. As used
herein, the reference to “iconically designed core hotel building operated at industry acknowledged
four or five star standards” means an upscale hotel providing the guest with a luxury experience in
a distinctive setting, including expanded amenities and exceptional service, plus the following
characteristics:

- An impressive, well integrated and excellent architectural design;
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- A lobby area located away from main traffic areas with multiple
conversation groupings and recognizable guest service mea and bell stand;

. An upscale full service restaurant, separate lounge and bar mea;

- On site recreational facilities, spa and fitness center, including pool, hot tub,

_ ste3t'H room and locker area;

- Meeting rooms;

- Turn down service, valet parking, baggage service, laundry service,

newspaper service, room service, computer access, pool service, spa and
fitness center service, ice service, flower service and concierge service;
and

- Staff preparation and training to insure service is flawless from initial
reservation call to departure.

Ilustrative of the foregoing, the Mobil 4-star and 5-star requirements are set forth in Exhibit I. The
Mobil standards are attached hereto for illustrative purposes only and are not intended to establish
specific criteria for Owner’s performance.

The core hotel building may include the following: condominium suites sold yet available for
rental; fractional units (warm beds) and private residences (cold/warm) beds. Of these units, a
range of 120-126 hot beds/keys will be made available for rental in a manner which satisfies
Ketchum’s definition of “hotel.” The minimum number of hot beds/keys shall be 120, totaling
approximately 102,856 gross square feet; provided, however, Owner shall increase the number of
hot beds/keys in proportion to the amount of Flex Footage actually utilized. A proportional
increase means that for every 4,672 gross square feet of Flex Footage, one (1) additional hot
bed/key would be provided.  If the entire Flex Footage is utilized, an additional six (6) hot
beds’keys would be provided, raising the total to 126.

4.3.2.2 Local Option Taxes, The Project shall be subject to the provisions of
Ketchum City Code Section 3.12, relating to local option taxes. Except as otherwise provided
herein, Owner agrees that all rentals of housing units in the Project shall be subject to the local
option fax, regardless of who makes the reservation, including independent third party travel
agencies or other independent parties. Nothing herein shall be deemed or construed to require the
owner of a housing unit within the Project to pay any local option tax to occupy their own unit for
up to thirty (30} days. Further, the obligation to pay local option tax shall not apply to the rental of
workforce housing units.

4.3.2.3 Commercial Development. The commercial portion of the hotel shall
be developed ancillary to the hotel use and shall be limited to commercial uses compatible with a
resort operated to industry five-star standards. Commercial uses may include, but are not limited
to: restaurants (including a stand-alone Warm Springs Ranch Restaurant), bars, gift shop, and
spa/fitness center.

4.3.2.4 Events House. The Project shall include an events house
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(approximately 3,500 square feet) and an events lawn (for accommodation of approximately 500
people) for outdoor events, including small concerts, weddings, cocktail parties and other public
and private events.

4.3.2.5 Parking. On-site parking will consist of a maximum of surface
parking stails and a parking structure with the final mix of parking spaces established duaring Design
Review. The parking structure shall not exceed 109,750 gross square feet above grade and may
have any amount of square footage below grade approved during Design Review.

4.3.2.6 Design Guidelines for Bulk and Mass. The Project shall comply with
the design guidelines set forth below, which are taken from the envelope diagram document “Site
Conditions and Constraints: Development Height Standards” dated June 10, 2008 (“Tent
Diagram”), Drawing A.6, attached hereto as Exhibit H and incorporated herein by reference.
Issuance of any building permit for the Project is conditioned on future Design Review approval.

A. Height and Bulk.  All height and bulk limitations shall be in
accordance with Tourist District except those items waived as an incident of the PUD Development
Plan approval. The Tent Diagram illustrates areas where buildings may exceed height and bulk
limitations, subject to the following limitations, which shall be implemented by the Commission
applying the standards of Ketchum City Code Section 17.96, during the Design Review process:

1) Total Permitted Gross Floor Area, Core Hotel and other
Buildings in Block 1. The total permitted gross floor area, as defined in Ketchum City Code
Section 17.08.020, for Block 1, which includes the core hotel building, shall not exceed 620,146 gross
square feet, except for underground parking and Flex Footage. Total Floor Area Ratio for all of Block
1 shall not exceed a FAR of 1.43, excluding all roadways and lands below MHW, except for
underground parking and Flex Footage.

2) Building Blocks. The core hotel building shall be designed to
read as a series of buildings by expressing the mass as a group of building blocks.” Each building block
mass shall be limited to the maximum horizontal and vertical dimensions listed below. Within the
core hotel building there should be an iconic, recognizable elevated mass, which reads as the primary
structure (area shown as 93’ maximum height area). The core building should also incorporate
several distinct steps in height to either side of the tallest building block. The dimension of these
steps should average 15% - 20% of the height of the next tallest building block.

3) Maximum Horizontal Dimensions.

i) Large building planes shall be broken into smaller
building blocks, specifically 120, 160 and 180 feet in length.

i) Building blocks shall vary in size; not all building blocks
may be of the maximum dimensional size.
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iif)  No dominant building block shall be more than 180" long
without a “break” (a break shall be an interruptior of the building
wall plane with either a recess or an offset measuring at least 15
in depth), and 1/8 of the building in length (the offset angle -
constituting the “break” recess shall be between 30 and 90
degrees to the wall). For example, a facade of 180 in length must
have a break thatis 15° in depth by 22.5° in length.

iv) No individual facade face within the 180" building block
shall be longerthan 60” without an offset of 8 or greater.

v) The overall diagonal dimension of any structure shall
not exceed 500° without a true building mass “opening” no less
than 45’ wide. Buildings may be connected through transparent
openings that allow for light, air and public access.  Such
openings will not restrict the use of upper story bridges to
connect volume as long as these bridges appear subordinate to
the openings, a sense of transparency is maintained and the
roofline of the bridges and adjacent buildings do not align.

4) Maximum Vertical Dimensions. With the exception to the 93’
tall area considered to be the recognizable mass of the core hotel building, no building fa%ade shall be
taller than 35" in height without a horizontal articulation of 8" or greater as measured from average of
finished grade.

5 Maximum Roof Lengths. With the exception to the 93" tall
area considered to be the recognizable mass of the core hotel building, no uninterrupted roof ridge
shall run longer than 180°. An interruption in roof ridge is created through the use of a visible change
in ridge elevation,

6) Building Height, Building height and height location shall be
restricted by the dimensions of the Tent Diagram, except architectural features such as towers, spires,
chimneys, and similar architectural elements that do not include habitable space and covering not more
than 5% of the adjacent roof area may exceed the allowed maximum building height by a height of 18°.
Elevators and other mechanical structures must be fully concealed within the roof form.

7 Building Height Area Restrictions, The building mass shall be
restricted within the illustrated building envelope boundaries shown on the Tent Diagram at
different elevations by the following standard:

i) The gross floor area of a building will be limited to 15% of the
gross building footprint when located above 80" above site
elevation, which is an average of 5° above the mean high water
mark of Warm Springs Creek across the length of any
Amendment and Restated Annexation Agreement
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individual mass. For example, if the building footprint is
100,000 gross square feect, then no more than 15,000 gross
square feet may be above 80" in height.

if) The gross floor area of a building will be limited to 25% of the
building footprint when located above 70" above site elevation, an
elevation which is an average of 5° above the mean high water
mark of Warm Springs Creek across the length of any individual
mass. For example, if the building footprint is 100,000 gross
square feet, then no more than 25,000 gross square feet may be
above 70’ in height.

iii) Building mass permitted by subsections 7(i) and 7(ii)
above shall not be fully located at the perimeter of the building.

B. Measurement of Building Height. Building height shall be measured
from the elevation 5,820°.

C. Floor Area of Upper Floors. The exact amount of floor area permitted
at upper floors will be based on the Tent Diagram parameters. This would allow a maximum of
33,000 gross square feet above 70 feet, and 19,800 gross square feet above 80 feet.

D, Setbacks. Setbacks as required by the Ketchum Zoning Code are set forth
in the Findings. L)

4.3.3 Open Space.

4.3.3.1 Design Standards and Caleulations. Open space areas for the 77 acre
PUD Property, which shall include the golf course, event lawn, and Warm Springs Creek, shall be
developed as set forth in the Findings and subject to Design Review.  Landscaping around
buildings and areas used solely for circulation shall not be considered in the open space
calculations, as these areas are provided as a function of all projects and are standard requirements of the
Zoning Code.

4.3.3.2 BLM Parcel. The BL.M parcel shall be included in the open space area of
the PUD Property and shall be preserved as open space except as otherwise provided in the PUD
Development Plan.

4.3.3.3 Golf Course Minimum Requirements. The golf course shall be
designed with the following minimum requirements:

= Tees, greens and fairways shall have a seventy-five feet (75°) setback from
‘wetlands and a fifty feet (50°) setback from Warm Springs Creek, and
shall be orented to drain away from the creek for water quality
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protection.

= Two ponds may be included in the golf course design to provide
storage for irrigation water to the golf course and residential areas. The
ponds shall be a natural design element with a twenty-five feet (25°)
vegetated buffer/setback for water quality protection and habitat,

= Floodplain mitigation shall be employed on the appropriate portions of the
golfcourse.

= The golf course shall be operated substantially in conformance with the
guidelines outlined in Section 16 herein.

44  CC&RS. The conditions, covenants and restrictions recorded against all portions of the
PUD Property shall contain at least the following provisions:

= An allocation of responstbility for maintenance of all community and privately
owned landscaping and amenities;

= An allocation of responsibility for the operations and maintenance of the pressurized
irrigation system for the PUD Property; and

= No person or entity acquiring any portion of the PUD Property shall be permitted to
develop, construct, erect, or install any building, utility, improvement or landscaping
which does not conform in all respects to this Agreement and the PUD
Development Plan. Owner agrees to obtain written approval from Ketchum prior to
amending this provision of the duly recorded CC&Rs.

45  Tire. All fire code requirements of the Ketchum Fire Department shall be met, as
outlined in the PUD Findings and/or Annexation Findings, or imposed as part of Design Review
approval. Due to the classification of the core-hotel building as a high-rise building under the 2006
International Building Code (which Code has been duly adopted by Ketchum), Owner shall share
proportionally in the estimated $400,000 increase in fire apparatus costs of Ketchum over amounts
within Ketchum’s Capital Improvements Plan on the Effective Date, which increase is attributable to
the need for a new ladder truck to access the upper floors. of the core hotel building. Owner and
Ketchum agree to negotiate in good faith the amount of said funds and the due date for payment
which shall be coincident with the date the fire apparatus is required for Owner to be eligible for a
building permit for the portions of the core-hotel building classified as a high-rise building. Any
funds expended by Owner for this purpose shall be subject to reimbursement from any new high- rise
building, as defined in the 2006 International Building Code, in Ketchum approved after the
Effective Date, for a period up to twenty (20) years. Ketchum shall account to Owner upon request for
any moneys expended or received in connection with said apparatus or this Agreement.’

' Reference to the 2006 Intemational Code in this Section does not limit the application of the 2006 International
Code, or its future amendments, to building permits or other construction requirements for the PUD Property.
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4.6 Landscaping. A detailed landscape plan for each phase shall be submitted as part of
the Design Review process and approved by the Commission. The landscape plan shall include the
following, which is not exhaustive: species sizes, quantities and location; significant stepping and
retaining walls between the PUD Property and existing development, particularly condominiums
and townhomes to the cast and southeast boundary of the PUD Property. The landscape plan for
each phase shall describe and depict the intended buffering of the PUD Property from adjoining
property. The landscape plan for each phase shall identify all existing trees to be preserved and the
means and methods to be used to preserve such trees.

4.7 Avalanche Overlay District Regulations.

4.7.1 Roads. Roads may be located m the avalanche zones subject to the
requirements of Section 4.7.5 herein,

4.7.2  Building Permits. No building permits for residential, commercial or year-
round recreational uses will be issued within an avalanche zone, as shown on the Large Block Plat.

4.7.3 Notice. Any lot that is located within an avalanche zone, regardless of the
building location, shall meet the notice requirements of Section 17.92.010E, Ketchum City Code.

4.7.4 Utility Meter Location. All utility meters near avalanche run-out paths shall be
located in such a manner as to be protected from avalanche debris flow or settlement of debris piles in
the event of an avalanche.

4.7.5 Avalanche Mitigation. Owner agrees to undertake additional avalanche
mitigation measures, as determined by agreement with Ketchum, in the event conditions on north- facing
slopes change in the future resulting in a material increase in the avalanche risk as a result of wildfire,
insect infestation or other catastrophic event causing loss of vegetation, which mitigation measures may
include, but are not limited to:  site specific avalanche studies; forecasting, evacuation and the
use of explosives to trigger small avalanches before large amounts of snow can accumulate and be
released; construction of walls or ramps designed to deflect or redirect avalanches away from
areas in need of protection; construction of supporting structures consisting of flexible nets, rigid
fences or terracing designed to anchor snow to the ground in avalanche starting zones; closure of
gates at roads within the Project; and erosion control. All private roads within the Project are subject to
ciosure, in Owner’s sole discretion, during times of high avalanche danger. Owner shall work with
Ketchum Emergency Services personnel to establish standard protocols to be followed during times
of elevated avalanche danger. Owner and Ketchum acknowledge that the intent of such protocols
is to reduce the risk to both the public and emergency responders during periods of increased
avalanche danger, and such protocols will therefore include procedures for limiting or restricting
access in avalanche zones to reduce these risks. At a minimum, during the period from December 15
through Apnl 15, Owner shall post signs at all access roads within the Project worded as follows:

AVALANCHE AREA ACCESS
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MAY BE RESTRICTED
DURING PERIODS OF
INCREASED AVALANCHE
DANGER

5. LARGE BLOCK GENERAIL RESTRICTIONS.

The eight (8) Large Blocks of the Large Block Platare each further defined and certain restrictions
placed thereon as follows:

5.1 Large Block 1. Large Block Number 1 shall be limited to hotel, lodging, convention,
workforce housing, and restaurant facilities together with refated services and improvements, a golf club
house, the Warm Springs Ranch restaurant, condominium units, fractional interests, townhouse units,
and workforce housing units together with the parking garage and related improvements, subject to
the sqguare footage limitations contained in Section 4.3 herein, and as shown on the PUD
Development Plan.  All uses in Block 1, except workforce housing, shall be industry standard
hospitality-related.

5.2  Large Block 2. Large Block Number 2 shall contain the golf practice facility described
in Section 16. No further subdivision of said Large Block shall be permitted and shall be so restricted on
the Large Block Plat. No structures shall be constructed thereon except for those related to golf course
operations or passive recreation uses.

53  Large Blocks 3 and 8. Large Block Numbers 3 and 8 shall each contain no more than
one residential lot, with a single building envelope in which one single family dwelling unit and no more
than two accessory dwelling units may be constructed together with such other related
improvements and accessory structures as permitted by the zoning regulations of the Ketchum City Code.

54 Large Blocks 4,5 and 6. Large Blocks 4, 5 and 6 may contain any number of Villas
having no more than 120,000 square feet total on all three Large Blocks, an events house and related
improvements. Owner acknowledges that it will be necessary to amend the Large Block Plat to
conform it to the provisions in this Agreement and Owner and Ketchum agree to undertake such an
amendment prior to the commencement of construction.

5.5  Large Block 7. Large Block Number 7 shall be for pedestrian access and public uses
such as hiking, jogging, Nordic skiing, snowshocing, picnicking and similar passive recreational
activities. Owner shall designate, construct and maintain the public trails and easements as shown on the
PUD Development Plan.

5.6  Total Permitted Density. The total permitted density of the entire PUD Property shall
be no greater than as allowed in the PUD Findings.

6. PHASING OF DEVELOPMENT.

Amendment and Restated Annexation Agreement
10612-001
Page 15



Owrer shall develop the PUD Property pursuant o the schedule set forth herein. A concept of
how phasing may progress, as presented by the Owner during the public hearing before the Ketchum
City Council held March 30, 2009, is attached hereto and incorporated by reference herein as Exhibit
J. Since the said hearing the parties have agreed upon the definitive Phasing Plan described in Section
6.7, below..

6.1 Building Permit Requirements. No building pelmits for any activity on the site shall
be issued until: (i) the Owner submits a complete Riparian Restoration Management Plan as
descnibed further in Section 7 herein; (ii) Desian Review for the then current phase has been
completed by the Commission; and (iii} a Construction Staging and Mitigation Plan has been
reviewed and approved by the Commission.

6.2 Certificate of Occupancy Requirements. No Certificates of Occupancy except for
workforce housing units and the Warm Springs Restaurant shall be issued for buildings in a
particular phase until the following items are complete as to the phase: (i) all roadways and
pathways serving the phase are constructed; (ii) improvements required by Ketchum to Warm
Springs Road and Bald Mountain Road and conveyance by Owner to Ketchum of all required rights-
of-way are completed; (iii) perimeter landscaping on all Large Blocks in the particular phase is
complete; (iv) the Parties have entered into the Road Security Agreement described in Section 10.8
herein; (v) funds for mitigation of Ketchum tennis and other recreational programs in the amount of
$500,000 are paid as set forth in Section 16.2 herein; and (vi) all workforce housing units included
in the particular phase have been substantially completed and issued Certificates of Occupancy.

6.3  Landscaping Requirements. Owner shall install all landscaping and related
improvements for each phase of the Project in accordance with Design Review requirements.

6.4  General Phasing Requirements. Each phase shall contain all the necessary elements
and improvements to exist independently from proposed future phases. The elements of the PUD Project
in each phase shall be included in a Phasing Plan described in  Section 6.7.1. The
commencement and duration of each phase shall be determined through the Design Review
process, unless otherwise provided herein. The Large Block Plat shall be filed with the Blaine
County Recorder, Hailey, Idaho, within one (1) year after approval by the Council. Failure to file such
final plat within that time may cause all approvals of such final plat to be null and void. No building
permit shall be issued with regard to any parcel of land within the PUD Property until the Large Block
Plat has been recorded. Owner may request from Ketchum an extension of this development phasing
schedule, including the deadline(s) for recording final plat(s), which request shall not be unreasonably
denied, conditioned or delayed by Ketchum, Ketchum agrees a reasonable request includes a request for an
extension of the development phasing schedule based on factors beyond Owner’s control, including but not
limited to availability of credit facilities and market conditions,

6.5  Design Review. Except as otherwise provided in Section 7.1, no building permits or
any other grading/excavation permits shall be issued until the Commission has completed Design
Review of the phase in which the permitted work is to be performed. Owner acknowledges that
nothing in this Agreement shall be deemed or comstrued as any assurance of Design Review
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approval. The following items shall be addressed at the Design Review stage:.

« Design of cut/fill areas and retaining walls.

= Design of all accessory fences, structures and walls.

» Design for adequate bicycle loading and unloading outside of the parking
structure.

= All project signage, particularly signage for the general public related to public
amenities within the site.

= Exterior lighting plan, including Mountain Rides bus stop.

= Garbage access, location and design for the particular phase.

= Design of utility transformers on-site; resolution of power upgrades off-site.

= Parking dimensional requirements for the particular phase.

« Complete landscape plan for the applicable phase that details species size,
location and quantities.

» Plan of all existing tress which are to be retained.

= Renderings of the buildings in the exterior elevation of applicable phase viewed from
Warm Springs Road and Bald Mountain Roads.

6.6 Construction Staging and Mitigation. A detailed Construction Staging and
Mitigation plan shall be approved by the Commission as part of the Design Review process, which
plan shall include a requirement that Owner deposit funds, a letter of credit, a set-aside letter, or other
financial assurance acceptable to Ketchum in a reasonable amount to be established to mitigate all
impacts to Ketchum resulting from actual damage to water, sewer and/or other city-owned systems
during construction of the Project.

6.7 Phasing and Performance Schedule.

6.7.1 Phasing Plan and Performance Schedule.  Owner shall complete the entire
Project in two phases (“Phasing Plan”). The first phase shall include the core hotel building (120 hot
beds/keys minimum), parking garage, the golf course improvements described in Section 16, and the
restoration of Warm Springs Creck. The second phase shall be the remainder of the Project, including
creek side residences, ranch homes, main pedestrian pathway and summer path connections. Qwner
shall apply for and obtain all required permits, including building permits, for at least the Initial Phase
of these required improvements on or before August 31, 2016. In addition to the Phasing Plan, the City

- and Owner have agreed on the following performance schedule for other undertakings provided for in

this Agreement: The overriding objective of the Phasing Plan is to provide a complete hotel amenity
and operations base at the completion of each phase with enough critical mass to function as a
four/five star quality hotel. One of the main objectives of the design process will be to insure that
amenities and support facilities do not have to move at the end of each phase.
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PERFORMANCE SCHEDULE

Action Responsible
Item Date? Person Action/ Reference’ Status
1 8/11/09 Owner & Asnnexation And Development Done
Ketchum Agreement Effective Date
' (§1.7)
2 8/26/09 Ketchum Adoption of Annexation - Done
Ordinance (§3)
3 9/26/09 Qwner Pay Annexation Fee (§3) Done
4 TBD Owner & Negotiate amount and due date
Ketchum of fire apparatus fee (§4.5)
5 4/6/10 Owner Record Large Block Plat Done
(§6.4)
6 Before Owner Obtain KCC approval of Done
application for phasing Plan (§6.7.1)
Design Review
Approval
7 12/31/09 Owner Apply for Design Review Done
Approval (§6.7.2)
8 TBD Owner Create historic narrative and
brochure (§8.2)
9 TBD Owner Create SWPPP (§8.6)
10 TBD Owner Contribution for Trails
(§8.7.1)
11 TBD Owner & Negotiate protocol for
Ketchum maintenance, repair and snow

removal from Bald Min Road
(§10.2)

 All dates are sub

* All references are to sections of this Agreement

ject to force majeure provision at §31 of Annexation and Development Agreement
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12 TBD Owner Provide easement for

Townhouse Lane (§10.5)
13 TBD Owner & Enter into Road Security
Ketchum Agreement (§10.8)
14 60 days after Owner Pay proportionate amount of
written notice Lewis St and Warm Springs
from Ketchum Road Intersection

improvements {§10.10)

15 1/15/10 Owner Pay $40K to city for VFD Done
(§11.5)
16 TBD Owner & Negotiate irrigation water
Ketchum rights agreement (§11.8)
17 1/15/10 Owner Pay up to $15K for flow Done
analysis (§12.2)
18 1/15/12 Owner Update phasing plan Done
19 TBD Owner Contribute $150k recreation
- | fee (§16.2)
20 872716 Owner Initiate initial phase (§1.10
and §6.7.1)
21 1/15/21 Owner Complete project (§6.7.1)

6.7.2 Additional Pre-Application Design Review. Owner shall engage in up to two
(2) pre-application Design Review meetings with Ketchum in Fiscal Year 2009. Ketchum agrees the
total of all fees associated with the pre-application Design Review process shall not exceed $37,000,
provided that in the event more than two (2) pre-application Design Review mectings are held due

‘solely to changes by Owner, Owner will be subject to standard Ketchum review fees in effect as of the

date of such meeting(s). Owner shall commence Design Review on all buildings and amenities identified
in Section 6.7.1 herein in calendar year 2009,

6.7.3 Design Review Deliverables. Pursuant to Ketchum City Code (*KCC™) §
17.96.080, Ketchum and Owner agree Owner is required to deliver to Ketchum at the time of its Design
Review application, only those documents listed in Exhibit “K” (“Design Review Deliverables”)
attached hereto and incorporated by reference herein. Ketchum acknowledges and agrees that the Design
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Review Deliverables, together with a completed application form and application fees, constitute a
completed application pursuant to this Agreement and KCC §17.96.080.

Pursuant to KCC §17.96.080(D) certain Design Review submittals are waived as specified in this
§6.7.3. The unique characteristics of the Project design includes buildings which are not standard
4-sided structures as are more commonly provided to Ketchum in Design Review; alternative
methods to depict the maximum height and footprint of the tent diagram (also see Exhibit H) have
been provided by Owner such that any additional height demonstrations on the site are hereby waived
for Design Review. Since the staking of the townhouses and villas have not changed from the
submittals acted upon by Ketchum in the Annexation, Rezone and PUD applications, additional
staking for those specific buildings are waived unless their design is changed resulting in material
differences in the staking. Staking of the Core Hotel, Restaurant and other buildings on Lot 1 are
hereby waived unless buildings in Lot 1 exceed the bounds of the tent diagram.

As the Design Review Deliverables are deemed complete, Ketchum acknowledges and agrees the
Design Review submission requirements of this Agreement and KCC are adequate for
Ketchum’s review and consideration of, and decision upon, each of the standards of evaluation
contained in KCC §17.90.090B. In addition to the Design Review Deliverables, except as
otherwise provided in this Section 6.7.3, Ketchum may request such additional materials, drawings or
information that are necessary to make a determination regarding a particular evaluation standard
contained in KCC §17.96.090B. Ketchum may impose, and Owner may elect to accept, conditions
upon Design Review approval that address the submission of such additional materials, drawings or
‘information at a later time to mitigate the additional cost of said items. In all cases, unless waived by
Ketchum, all such additional materials, drawings or information shall be submitted prior to
issuance of a building permit which relates to work described in said additional materials, drawings or
information.

For purposes of Design Review and this Section 6.7.3, a design review sub-committee
("*Committee”) of the Commission is hereby established and shall have the power and authority to
approve, disapprove or conditionally approve the following: (i) those matters delegated to it by the
Commission including but not limited to such materials, drawings and information required to fulfill a
condition of the Design Review approval(s), and (ii) any Owner requested non-material changes to the
Design Review approval(s), or the construction elements required of this Agreement. The Committee
shall consist of three persons one of whom shall be the current director of the Community and Economic
Development Department and one of whom shall be a current or former member of the Commission that
participated in the original Design Review approval(s) and one of whom is a current member of the
Commission as may be appointed by the Mayor and confirmed by the Council in the normal course.
The members of the Committee appointed by the Mayor and approved by the Council shall serve until
they are replaced or the Project is completed. In the event that a member of the Committee is unable or
unwilling to serve the Mayor shall appoint and the Council shall approve a replacement. The vote or
written assent of any two members of the Committee shall constitute action of the Commitiee. The
Committee shall periodically report in writing all actions taken by it to the Commission. Material
changes to the additional materials, drawings, information, the Design Review approval(s), or this
Agreement, as reasonably determined by the Review Committee, must be submitted by Owner to
Design Review as required by KCC. If the aforementioned Review Committee rejects Owner’s
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submittals, or deems requested changes as material requiring Owner to undergo Design Review
proceedings, such decisions may be appealed in writing by Owner to the Ketchum Planning and
Zoning Commission within twenty (20) calendar days from the delivery to Owner of the Review
Committee’s written decision. If Owner disagrees with the Planning and Zoning Commission's
determination that a change is material, that the submittals of additional materials, drawings,
information are insufficient, or compliance with Design Review approval(s) or compliance with this
Agreement has not been met, said determinations are appealable by Owner in writing to the Ketchum
City Council within twenty (20) calendar days from the delivery to Owner of the final Planning and
Zoning Commission wriften determination.

1. WARM SPRINGS CREEK AND RIPARIAN RESTORATION: FLOODPLAIN
MITIGATION.

Owner shall restore and enhance Warm Springs Creek as set forth in the PUD Development
Plan and the Phasing Plan

7.1 Compliance with Federal, State and City Permitting Requirements. All in-stream
and riparian work shall comply with all applicable federal, state and city permitting requirements and
shall be carried out substantially in accordance with approved mitigation measures. A complete
submittal of all state and federal permit applications, submittals and approvals shall be provided to
Ketchum. No work within jurisdictional areas shall commence until said permits have been issued
and copies submitted to Ketchum and adjacent property owners are given notice of the commencement of

such work.

7.2 Riparian Setbacks. No unauthorized construction activity shall occur within the
riparian setbacks. Riparian setbacks shall be as follows: South side of Warm Springs Creek: fifty
(50) feet from the MHW; North side of Warm Springs Creek: twenty-five (25) feet from the MHW.

7.3 Fisherman/Sportsman Access and Nature Study Center. A ten foot (10%)
fisherman/sportsman access and nature study easement shall exist from the mean high water mark
on Warm Springs Creek and as shown on the PUD Development Plan, and shall be open to the public at
all times in accordance with Idaho Department of Fish and Game regulation, with the exception of
periodic closures for riparian construction work as detailed in the Riparian Restoration Master Plan,
or for secunity reasons. Public fishing within irrigation ponds and other artificial waterways on the PUD
Property may be prohibited by Owner.

7.4  Cottonwood Riparian Vegetation. The existing cottonwood riparian vegetation along
Warm Springs Creek on the southern portion of the PUD Property shall be undisturbed to the greatest
extent possible.

7.5  Compliance with Floodplain Regulations. All proposed buildings, roads and
bridges shall be designed to meet or exceed applicable floodplain regulations to enhance public safety.

7.6  Habitat and Flood Managemenf. To achieve habitat and flood management
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benefits, portions of the PUD Property shall be designed to accommodate flooding with minimal depths
and velocities over the golf course.

77 Riparian Restoration Master Plan. A complete riparian restoration master plan
(“Riparian Restoration Master Plan”), which shall include a detailed stream, riparian corridor,
wetlands, and floodplain design and plan, shall be submitted to Ketchum as required by Section 6.]
herein, which details the stream and riparian restoration process and procedures, including but not
limited to: construction schedule for all in-stream activities; schedule for and analysis of all proposed
herbicide use; delincation of vegetation to be preserved; erosion and sedimentation control plan;
planting plan and schedule; and schedule for work impacting properties adjacent to the stream with
adequate notice to said property owners. The Riparian Restoration Master Plan shall be developed and
submitted as part of the Waterways Design Review application. Waterways Design Review shall be
completed by Ketchum prior to any work commencing in the riparian corridors.

8. ENVIRONMENTAL PLAN.

Owner shall prepare and develop as part of Design Review a Warm Springs Ranch Resort
Environmental Plan (“Environmental Plan”) and a Tree Preservation Plan (“Tree Preservation Plan”)
for the PUD Property that incorporates the related concepts of wildlife habitat preservation/conservation,
and flora/fauna preservation/conservation. The elements of the Environmental Plan and Tree
Preservation Plan shall be incorporated in each phase of the Project. The Environmental Plan shall
include landscape buffering and lighting restrictions to minimize the impact on wildlife passage through
Large Block 8 after development of said property.

8.1 Fishing Access. Owner, at its sole expense, will provide at least one (1) access that
complies with Americans with Disabilities Act requirements for fishing of Warm Springs Creek, and
Owner will, subject to reasonable rules and regulations, allow pedestrian access for fishing along
the entire reach of the PUD Property as described in Section 7.3 herein and shown on the Large
Block Plat.

8.2  Cultural Heritage Preservation. To preserve the cultural heritage of the PUD
Property, Owner agrees to the following:

. Compiling a written historic context narrative of the Warm Springs Ranch
property, including copies of related historic photographs. A copy of the namative
will be provided to the Ketchum Community Library.

- Creating an interpretive brochure with map and historic photographs of the
Warm Springs Ranch which will be made available to WSRR guests. The restaurant,
or other public location, will also exhibit larger copies of historic photographs of
Warm Springs Ranch on its interior walls.

8.3 Conservation Values. Important environmental desien elements and considerations for
P g
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development of the Project shall include, to the extent reasonably practical: renewable energy
heating and cooling systems, alternative energy vehicles, passive solar design, water conservation
measures, and the use of sustainable building materials in construction.

84  Landscaping and Irrigation. Landscaping features shall incorporate sustainable
design that preserves and enhances the native landscape of the PUD Property and preserves existing
substantial trees as much as practicable. Landscape areas shall include: the golf course/event zone,
native (riparian, alpine forest, upland and transitional) zone, and private enhanced zone.  The
irrigation systems for all landscape zones shall be, to the greatest extent possible, water efficient, in-
ground, and use rotor and drp irigation technology. Monitoring technology shall be used to
regulate irrigation rates to conserve water use.

8.5  Weed Management. As part of the overall Project, a noxious weed control program
shall be implemented during both the pre-and post-development phases.

8.6  SWPPP and Best Management Practices (“BMPs”). Prior to site construction, a
Storm Water Management Pollution Prevention Plan (“SWPPP”) shall be developed using BMPs
required by local, state and federal laws and regulations. The SWPPP and associated permits shall
be implemented as required by applicable federal law. A water quality monitoring plan shall also
be developed to monitor pre-construction, construction, and post-construction water quality in
Warm Springs Creek, as may be required by applicable state and federal laws and regulations.

8.7  Trails Construction and Access. Subject to Owner’s reasonable rules and
regulations, the public shall have access to the following trails from designated areas within the
Project: the existing Bald Mountain trail system, the existing multi-use path along Warm Springs
Road (which provides a link to the Heidelberg Trail connecting to Adams Gulch); and multiple
accessible points for fishing that are adjacent to the Warm Springs Stream. Owner shall
further provide either a pathway or sidewalk along Townhouse Lane and “Private Road #3”
to the bridge crossing to provide a means for the Townhouse residents to access the Project’s
trail system and safely access the existing multi-use path adjacent to Warm Springs Road. The
existing multi-use trail adjacent to the north side of Warm Springs Road shall be realigned to a
safe location for crossing the north leg of the proposed roundabout or intersection at Warm
Springs Road and Flowers Drive.

8.7.1 Cash Contribution for Trails. Owner agrees to a contribution of up to
§115,000 to Ketchum for environmental review, design and construction of the Bald Mountain
Connector Trail. The confribution shall be made sixty (60) days after a written request from
Ketchum following Ketchum’s development and approval of a master plan for the Bald
Mountain Connector Trail including a decision on the location of the trail, a budget and
schedule  of completion of any work of improvement. Development of the Bald Mountain
~ Connector Trail shall be in collaboration with Owner, Ketchum Parks and Recreation and Bigwood
Backcountry Trails,
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9. INFRASTRUCTURE IMPROVEMENTS.

Owner requests water and sewer service from Ketchum for the Project and Ketchum hereby
agrees to provide such water and sewer service at the same fees as charged to equivalent users of
Ketchum.  Owner shall also comply with the additional requirements related to water and sewer
service set forth in Sections 11 and 12 herein. Owner shall engineer, construci, and otherwise
provide, at its sole expense, the improvements, facilities and services (public and private) set
forth in the PUD Development Plan and this Agreement.

9.1 Utilities. All utilities, including water, sewer, gas, cable, phone and electric shall
be installed underground within the street rights-of-way prior to completion of the construction of
the roads or as otherwise shown on the PUD Development Plan.  Detailed engineered
construction drawings and specifications for construction of such improvements shall be prepared
by Owner and approved by Ketchum prior to construction. Prior to acceptance of any such
improvements to be dedicated to Ketchum, Ketchum shall inspect and approve same and Owner
shall provide Ketchum with “as built* drawings thereof, Owner hereby warrants that to the best
of its knowledge the “as built drawings” will be substantially correct and Owner shall be lable
and hold Ketchum harmless from any damage which may result from material errors in said
drawings for a period of one (1) year after acceptance by Ketchum of said utilities unless
such damage is caused directly or indirectly by the acts or omissions of Ketchum, or its agents
or contractors. Owner hereby warrants construction of the public streets, water system and sewer
system improvements will be free from faulty materials and faulty workmanship. Ketchum shall
give Owner written notification of any defect or nonconforming work. On receipt of notice from
Ketchum, Owner agrees to remedy, by repair or replacement, without cost to Ketchum, all defects
and non-conforming work appearing within a period of one (1), year after the work is completed.
Except as expressly set forth in this Agreement, it is understood and agreed that Owner has not
made and is not making, and Owner expressly disclaims, ruly warranties or representations,
express or implied, with respect to tlle improvements described herein and that Ketchum shall
accept said improvements, “AS-IS, WHERE IS, WITH ALL FAULTS”, except 10 the extent
expressly provided elsewhere in this Agreement.

9.2 Off-Site Utilities. Al required off-site utility improvements, including but not limited to
the water pump upgrade, well, and sewer upgrade, must be completed as specified in the PUD Findings
orin this Agreement.

9.3  Transfer of Warranties. Owner agrees to assign any warmanties accruing to it and
anising out of construction of the improvements described in this Section remaining in effect at the time
such improvements are transferred and/or dedicated to Ketchum, subject to all applicable state and federal

. laws.

10. STREETS. BRIDGES AND TRANSIT.
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Owner shall install, at its sole expense, all private access ways and bridges across Warm
Springs Creek within the Project as shown on the PUD Development Plan. Owner shall be
responsible for the year-around maintenance of all private roadways, driveways, pedestrian pathways,
trails and similar access ways, including, without limitation, snow removal to maintain access and
parking, as well as emergency vehicle turnaround, within the PUD Property.

10.1  Warm Springs Road Improvements. Owner shall, at its sole expense, construct a
standard intersection at Warm Springs Road and Flower Drive prior to final plat approval of there-
subdivision of Large Block 1 of the Large Block Plat, and/or prior to the issuance of any Certificates of
Occupancy for the Project. Upon completion of each of such improvements, and acceptance thereof
by Ketchum, Ketchum shall assume all responsibility therefore subject to Owner's warranty set forth
above.

10.2  Bald Mountain Road Improvements. Bald Mountain Road shall be reconstructed as
part of Private Road #1 as shown on the PUD Development Plan. Ketchum acknowledges that a
vacation of a portion of Bald Mountain Road may be required. Any required vacation of Bald
Mountain Road shall be made pursuant to applicable city and state laws and regulations in order to
permit reversion of the ownership of the right-of-way to Owner. Ketchum agrees to expeditiously
process any application for vacation in order to avoid a delay in the Project. The forty foot (40°) right-
of-way shall be constructed to applicable city. standards. Upon completion of each of such
improvements and acceptance thereof by Ketchum, Ketchum shall assume all responsibility therefore
subject to Owner's warranty set forth above. Ketchum shall maintain the right-of-way to its usual and
customary standards. Owner shall have the right, but not the obligation, to enter upon the new right-
of-way in order to maintain and repair the new right-of-way to a standard higher than Ketchum’s standard,
Owner and Ketchum acknowledge that the width of the right-of-way is narrower than usual and as
such, may pose a risk of damage to adjacent properties from maintenance, repair and/or snow
removal. Owner and Ketchum therefore agree to negotiate in good faith protocols for maintenance, repair
and snow removal that address such risks (“Protocol Plan”). The Protocol Plan is subject to approval by

‘Council on the same timeline and in the same manner as the Phasing Plan set forth in Section 6.7.1 herein.

10.3 Lighting. Owner shall, at its sole expense, install lighting throughout the PUD in
accordance with the PUD Development Plan approved by Ketchum prior to the issuance of any
Celtificates of Occupancy. Al lighting shall comply with the Ketchum Dark Sky Standards,
Chapter 17, Ketchum City Code. The use of Ketchum Streetscape Lighting Standards is required.
The lighting shall be installed in each Large Block of the Large Block Plat as the same is developed.
Minimum lighting mitigation measures shall include: recessed, shielded and downward facing light
fixtures. In addition, lighting in riparian areas, wetlands, wildlife corridors, and remote areas shall be
eliminated or minimized. Specific lighting and mitigation measures for wildlife protection in sensitive
areas will be addressed at Design Review.

10.4  Street, Roadway and Pathway Standards. All internal streets, roadways and
walkways shall be designed and constructed as shown on the PUD Development Plan and Large Block
Plat. All roadways shall be constructed within a 40-feet wide easement, using two (2) types of
paved roadways, as follows:
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= 26-foot:
» All roadways surrounding the core hotel area
» Include curb and gutter

= 20-foot:
* Al other roadways throughout the development
*  Rural with gravel shoulders and drainage ditches

No on-street parking will be permitted. Designated parking lots and areas outside of the
required clear width will be provided.

10.5 Townhouse Lane Easement. Without conferring any third-party beneficiary status on
any person or entity not a party to this Agreement, and without waiving any claims, causes of action
- or other nights it may have against the Warm Springs Ranch Townhome Condominium Association
(“WSRTCA™) relating to access or other easements the WSRTCA may claim on or after the
Effective Date, Owner agrees to provide an easement to WSRTCA for ingress and egress to and
from Townhouse Lane.

10.6  Bridge Approval. The new bridge crossings adjacent to the hotel facility to be
constructed across Warm Springs Creek, one (1) vehicular and one (1) or two (2) pedestrian,
shall be constructed so that the bridge abutments will be outside the ordinary high water mark, and
designed to convey the 100 year flood in accordance with applicable federal, state and city
standards. Prior to bridge construction, Owner shall apply for and obtain a Section 404 permit
from the Army Corps of Engineers, Stream Alteration Permit from Idaho Department of Water
Resources, Section 401 Water Quality Certification from the Idaho Department of Environmental
Quality, and City of Ketchum Waterways Design Review.

10.7  Transit. Owner agrees to work in conjunction with Mountain Rides to establish and
provide transit service to the PUD Property, which may include a three-level approach to the transit
needs of the Project patrons, employces and guests providing: (i) shuttle service to/from the
alrport (exclusive from the resort to the airport and back); (ii) demand based shuttle service (on-
call/demand based shuttle service that would move people from the resort to a desired
destination. This service would be phoned in and the guest picked up or dropped off to various
points of the city as requested); and (iii) current bus service. Ketchum acknowledges discussions are
on-going between Owner and Mountain Rides in regard to all levels of service and may be
implemented when feasible. Nothing herein shall be construed to restrict Owner from providing
additional transportation service to the PUD Property independent of Mountain Rides.

10.7.1 Bus Stop. A bus stop as shown on the PUD Development Plan shall be
constructed by Owner and approved by Ketchum. Lighting for said bus stop shall be approved
through Design Review, Upon completion of each of such improvements, and acceptance thereof by
Ketchum, Ketchum shall assume all responsibility therefore subject to Owner’s warranty set forth
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above. Ketchum agrees to indemnify, defend, and hold harmless Owner, and its officers, agents
and employees, from and against any and all claims, losses, actions, or judgments for damages
or injury to persons or property arising out of or in connection with the acts and/or any
performances or activities of Ketchum, it's agents, employees, or representatives as relates to the
bus stop described in Sections 10.7 and 10.7.1 herein.

10.8 Streets and Bridges Assurances. Owner shall enter into a Road Security
Agreement with Ketchum pursuant to which Owner will be required to deposit funds, a letter of
credit, bond, a set-aside letter, or other form of financial assurance acceptable to Ketchum, in an amount
to be established to mitigate all material impacts to roads in Ketchum, including those to the street and
roadway network caused by construction traffic during the Project build-out. The Road Security
Agreement shall provide that Ketchum’s engineer shall deliver to Owner a written request for mitigation
describing in detail the material impacts to Ketchum’s roads and the estimated cost of repair. Owner’s
engineer shall meet and confer with Ketchum’s engineer in an attempt to agree on the required
mitigation and associated cost. In the event that the engineers are unable to agree they shall select a
third engineer who shall be required to select either the position of Ketchum’s engineer or Owner’s
engineer. In either event, the decision of the third engineer shall be binding on the Parties.

10.9 Signage Plan. A signage plan for all roadways, pedestrian, public access and other signs
in a particular phase shall be submitted prior to the issuance of any Certificates of Occupancy for
buildings constructed in the phase. Said plan shall be approved by Staff, or by the Commission if so
determined by Staff. :

10.10 Lewis Street/Warm Springs Road Intersection. Owner shall pay to Ketchum a
proportionate amount of the cost of installation of a traffic light/signal at the intersection of Lewis
Street and Warm Springs Road, and the associated redesign of said intersection. Owner’s proportionate
amount of the cost shall be calculated by multiplying the cost by a fraction the numerator of which
is the additional vehicular trips resulting from the Project and the denominator of which is the sum of
existing vehicular trips plus the additional vehicular trips resulting from the Project. The existing and
additional vehicular trips shall be determined by Hales Engineering. Owner’s payment shall be made
within sixty (60) days after receipt of a written notice from Ketchum that it has immediately available
funds to pay its allocate portion of the work and has engaged one or more contractors to perform the
work during the ensuing 180 days.

10.11 Snow Storage. Owner shall develop and submit for approval during Design Review
a plan for the removal from, or storage of snow within, the Project.

11. WATER.

11.1 Water System Improvements. Owner shall engineer, construct and extend, at its sole
expense, the municipal water system improvements throughout the PUD and relocate the municipal water
main currently running through the PUD Property as set forth in the PUD Development Plan. All such
improvemnents shall be designed and constructed in accordance with the standards of, and construction
drawings and specifications approved by, the State of Idaho, Department of Health and Welfare, Division
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of Environmental Quality, and Ketchum. Owner and Ketchum shall cooperate to the greatest extent
practicable to ensure that all necessary water rights are secured by Qwner for the water system, and that
the water system can be permitted and operated in conjunction with the existing and planned water
facilities of Ketchum. Wherever feasible, Owner and Ketchum agree to cooperate as appropriate on
development and operation of facilities such as storage reservoirs, emergency back-up power generators,
and similar facilities. The phasing of the Project’s development shall dictate the location and construction
of the water system components.

11.2  Completion of Improvements. Ketchum shall not issue any building permits for any
phase prior to completion of the components of the water system sufficient to provide potable water and fire
flow protection for that phase of the Project. Ketchum shall not issue any Certificates of Occupancy for
any phase prior to completion of the water system and irrigation facilities for service of that phase. The
final construction drawings and specifications shall control over the location and design of water system
improvements shown on the Large Block Plat. Upon completion of each of such improvements and
acceptance thereof by Ketchum, those improvements, necessary water rights, and the offsite improvements
to the water system shall be transferred to and become a part of Ketchum’s water system and Ketchum
shall assume all responsibility therefor subject to Owner’s warranty set forth in Section 9.1 herein.

11.3  Water Service. A complete detailed potable water system design shall be developed
and submitted for review and approval by the City Utilities Department and the City Engineer. The
water system shall include all of Owner’s ground water rights appurtenant to the PUD Property. As
provided further herein, Ketchum, at its sole expense, shall be responsible for the operation and
maintenance of the water system and periodically set water rates to cover said expenses as required by
applicable laws and regulations. Owner agrees to pay the applicable water rates. Ketchum shall
provide water service to the PUD Property from the water system on the same priority basis as Ketchum
provides water to other residents and businesses in Ketchum under ordinances in place on the Effective
Date.

11.4 Installation of Water Main. Owner shall, at its sole expense, install a twelve-inch (127)
water main to connect the twelve-inch {12”) water main on Warm Springs Road to the lower twelve-
inch (127) water main along Warm Springs Creek.

11.5  Variable Frequency Drive (“VFD”) Reimbursement. The parties acknowledge that
in the original review of the redevelopment of the PUD Property proposed by Owner’s predecessor, in
2005, 1t was recommended that a VFD be installed on the 150 hp booster pump at the Warm Springs
Booster Station in order to help mitigate the fluctuations of pressures in the Warm Springs area until
such time as a future water storage tank could be installed at the upper end of Warm Springs. Under
that previous review it was determined that the addition of this development would decrease the
pressures by up to 8 psi in the Warm Springs area under high demands when the upper end of the
Warm Springs area is currently operating near minimum required pressure. As such, in 2006
Ketchum installed, at a cost of $40,000.00, the vfd at the Warm Springs Booster Station. Ketchum
agrees to provide Owner with a detailed accounting of the cost of the vfd. Owner hereby agrees to
reimburse Ketchum $40,000.00 for the cost of installation of the vfd, which shall be paid in full within
sixty (60) days after Ketchum's approval of the Phasing Plan.
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11.6  Additional Water Supply and Storage. Subject to the provisions of Section 11.7
herein, Owner shall, at its own expense, obtain necessary water rights, develop a well (or wells, as
necessary) and water storage facilities designed to meet all municipal well and water storage
requirements to serve the entire PUD Property in accordance with the Ketchum water facility
plan/policies and all applicable laws and regulations and transfer said water system
improvements to Ketchum. The municipal wells and their construction shall be subject to the
approval of the Owner and the City Engineer.

11.7  Reimbursement. If Owner, at its cost and expense, obtains water rights, develops a
well or water storage facilities, such as production wells, water storage tanks or reservoirs (but
excluding local service and distribution lines) to serve the entire Project as required by paragraph
11.6, and excess municipal water rights or capacity exist and have been determined to benefit
properties other than the PUD Property, or if Ketchum requires Owner to develop a portion of the
domestic water system in excess of that necessary to serve the Project so as to allow Ketchum to
serve other properties, and Owner agrees to do so, Ketchum and Owner shall, in good faith,
negotiate an agreement to the effect that the portion of the costs in connection with such
development of the water system for properties other than the PUD Property shall be reimbursed to
Owner from the service connection charges collected from such other benefited property
owners who otherwise have not paid or contributed their proportionate share toward development of
the water system (“Water Reimbursement Agreement”). Such Water Reimbursement Agreement
shall extend for a sufficient period of time following completion of the portion of the water system
for which reimbursement is sought, with such time to be mutually agreed between Owner and
Ketchum but in no event less than five (5) years nor more than twenty (20) years. Such Water
Reimbursement Agreement shall provide, in part, that: (i) interest be paid to Owner at the then
applicable municipal bond rate; (i) Ketchum may charge benefited property owners other than
Owner a reasonable admuinistrative fee for handling the accounting, auditing, and payment of
the reimbursement payments made to Owner; (iii) the Water Reimbursement Agreement shall
be binding on Owner and Ketchum and their respective successors and assigns; and (iv) the Water
Reimbursement Agreement may be recorded as an encumbrance against the benefited property(ies).
In the event that the Parties are unable to agree on the terms of the Water Reimbursement Agreement,
Owner shall have no obligation under Section 11.7 herein.

11.8 Municipal Irrigation Water System. Ketchum and Owner acknowledge that the
Tigation, aesthetic, and fish propagation water rights appurtenant to the Project (the “Water Rights”)
may require transfer to Ketchum to provide maximum benefit to the Parties. Ketchum and Owner
agree to negotiate in good faith a separate agreement addressing any such transfer (the “Water Rights
Agreement”), which agreement should address, at a minimum, the following: (1) whether Owner’s
attorneys or Ketchum'’s attorneys will pursue the Water Rights decrees with the IDWR and/or in the
Snake River Basin Adjudication; (2) if Ketchum’s attorneys pursue the Water Rights, a reimbursement
schedule for Ketchum’s costs and fees incurred; (3) consideration for such transfer, which may
include an agreement by Ketchum to provide imigation and/or non-potable water adequate to meet

the Project’s irrigation and aesthetic needs; and (4) construction and maintenance of the irrigation
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system.  The Water Rights Agreement shall be subject to approval by the Council and in the same
manner as the Phasing Plan set forth in Section 6.7.1 herein.

11.9  Drainage. Drainage system plans shall be submitted to the City Engineer for review and
approval prior to the City Engineer signing the first final plat. The plans shall show how swales, or
drain piping, will be developed in the drainage easements. The approved drainage system shall be
constructed in the first phase of construction.

1110 Geothermal Water Use. Owner and Ketchum agree that if geothermal water becomes
available to either party, a use agreement, if practicable, may be negotiated between them for use of
said water consistent with applicable local and state laws and regulations.

12,  MUNICIPAL SEWER SYSTEM.

12.1  Sewer System Improvements. Owner shall engineer, construct and extend, at its sole
expense, the municipal sewer system throughout the PUD and relocate the municipal sewer main
currently running through the PUD Property as set forth in the PUD Development Plan. All such
- improvements shall be designed and constructed in accordance with the standards of and
construction drawings and specifications approved by the Idaho Department of Environmental
Quality and Ketchum. The final construction drawings and specifications approved by Ketchum shall
control over the location and design of sewerage system improvements shown on the Large Block
Plat. Upon completion of each of such improvements and acceptance thereof by Ketchum, these
mmprovements shall become a part of the city sewer system and the city shall assume all responsibility
therefor subject to Owner’s warranty set forth in Section 9.1 herein.

122 Flow Analysis Contribution. Owner shall contribute to the reasonable cost of
performing a flow analysis of the existing sewer trunk lines up to $15,000. The contribution
shall be made within sixty (60) days after approval of the Phasing Plan.

13.  WORKFORCE HOUSING.

In lieu of the Workforce Housing requirement under the City Code, Owner shall establish a
dedicated Workforee Housing fund (“Fund”) with revenue derived from Owner's Gross Sales (as defined
below). The amount of revenue would be one-half of one percent (0.50%) of Gross Sales such that the
Fund maintained a minimum balance of $250,000. Owner agrees to make an initial contribution of $60,000
to the Fund within two months after the date of the certificate of occupancy for the hotel referenced in
Section 4.3.2. In the event that a $250,000 balance in the Fund is not required to meet the foreseeable needs
of Eligible Hotel Employees, as reasonably determined by the City, the minimum balance shall be reduced
or suspended accordingly.

The Fund shall be administered by the Blaine County Housing Authority (“Authority™), or other
nonprofit housing organization designated by the City and approved by Owner. The Owner, City and the
Authority shall mutually agree upon the administrative costs, policies and procedures for the Fund, and all
amendments thereto, after the issuance of a building permit for the hotel structure and prior to the issuance
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of & certificate of occupancy for said hotel. The policies and procedures shall be consistent with the
requirements of this Agreement. The Authority shall maintain the Fund in a segregated account
(“Workforce Housing Account™) used solely for the benefit of Eligible Hotel Employees (as defined
below) and structured to provide Eligible Hotel Employees residing in the City assistance at a ratio 5%
greater than assistance for rent outside the City. Assistance payments shall not be made to Eligible Hotel
Employees but rather to landlords, lenders or other third parties providing the housing to the Eligible Hotel
Employee.

“Eligible Hotel Emplovee” means those hotel employees who meet the guidelines for eligibility,
income, monthly rent and assistance level established by the United States Department of Housing and
Urban Development for Blaine County, Idaho.

“Gross Sales” means the gross selling price of all merchandise or services sold, or delivered, in
the ordinary course of business at the hotel (not including any other place of business), whether for cash
or on credit, except for the following: (i) the selling price of all merchandise returned by customers and
accepted for full credit, or the amount of discounts, refunds, and allowances made on such merchandise,
(ii} merchandise returned or transferred to another store owned by or affiliated with Owner, (iii) gift
cerlificates, or similar vouchers, until such time as they shall have been converted into a sale by
redemption, (iv) sales and use taxes, and other similar taxes now or in the future imposed on the sale of
merchandise or services, and (v) sales of real property, fixtures, equipment, or personal property that are
not merchandise sold in the ordinary course of business at the hotel.

Owner shall furnish to the City a statement of Gross Sales within fifteen (15) days after the end
of each calendar quarter, and an annual statement of Gross Sales within twenty (20) days after the end
of each calendar year. Each statement shall be signed by Owner or its authorized representative. Owner
shall keep full and accurate books of account, records, cash receipts, and other pertinent data showing its
Gross Sales. City shall be entitled within one (1) year after expiration or termination of a statement
period to inspect and audit all of Owner’s books of account, records, cash receipts, and other pertinent
data relating to Gross Sales, so City can ascertain Owner’s Gross Sales. Owner shall cooperate fully
with City in making the inspection. If the audit shows that there is a deficiency in the payment of any
moneys to the Fund, the deficiency shall become immediately due and payable. The costs of the audit
shall be paid by City unless the audit shows that Owner understated Gross Sales by more than five
percent (5%), i which case Owner shall pay all costs of the audit. City shall keep any information
gained from such statements, inspection, or audit confidential and shall not disclose it other than to carry
out the purposes of this Agreement.

14,  COMMUNITY HOUSING FUND: REAL ESTATE TRANSFER FEES.

The Community Housing requirement, per the definition of “hotel” in Ketchum City Code, is
hereby waived in lieu of the following: Ketchum and Owner mutually agree to establish a dedicated
Community Housing fund with revenue derived from: (1) urban renewal agency (“URA") tax increment
revenue derived from the Project; and (2) a voluntary real estate transfer fee to mitigate Community
Housing impacts from the Project. In the event the URA does not agree to participate in creating
the Community Housing Fund, Ketchum and Owner shall establish said fund absent URA’s
pariicipation.
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14.1 Transfer Fees. In order to fund the Community Housing fund, Owner hereby grants to
" Ketchum a license to charge at the time of conveyance one-half of one percent (0.50%) of the Gross
Selling Price of a Lot or Unit within the Project (the “Transfer Fee”) commencing with the sale of the
first Lot or Unit to a bona fide third party purchaser and on each subsequent sale or resale of a Lot or
Unit. Said license runs with the land and is irrevocable absent Ketchum’s prior written approval uporn a
duly noticed pubic meeting and public hearing to so amend this portion of this Agreement. “Unit” as
used herein shall include condominium suites and fractional interest properties. The Transfer Fee shall
be determined based upon the “Gross Selling Price” of the Lot or Unit. The Gross Selling Price shall
include the total cost to the purchaser of the Lot and of the improvements thereon, or the Unit;
including, without limitation, all residential or commercial buildings, but excluding personal property,
commissions, title insurance premiums, escrow fees, assessments, dues, taxes and title transfer fees.
The Transfer Fee shall be collected and paid to Ketchum by the escrow agent engaged to close the
purchase and sale transaction. If there is no escrow established, each Person buying a Lot or Unit shall
provide Ketchum with a copy of the purchase and sale agreement for the Lot and/or Improvements
thereon, or Unit or similar materials requested by Ketchum, as necessary to allow Ketchum to calculate the
Gross Selling Price. Monies obtained from such Transfer Fee shall be placed in a segregated interest
bearing account {the “Ketchum Community Housing Fund”) and may be used by Ketchum, in its
sole discretion, to assist valley residents with a purchase of a home in Ketchum, including but not
limited to: (1} mortgage down payment assistance; (2) permanent affordability of existing community
housing units in Ketchum; and (3) other tools to increase the community housing base in accordance with
standards acceptable to Owner.

The foregoing Transfer Fee shall be levied notwithstanding the fact that the Ketchum
Community Housing Fund may have then accumulated a balance. Inno event will any Purchaser have a
right of set-off against any such Purchaser’s responsibility to pay assessments or other fees as set forth in
the CC&Rs.

All Transfer Fees shall be paid at the closing of the transfer and if not paid shall be a
continuing lien upon each Lot or Unit total paid. For the purposes of this subsection, the sale or transfer
of a Lot or Unit shall mean the transfer of fee title to a Lot, or a leasehold interest or other possessory right
in a Unit exceeding sixty (60) months cumulative, in duration.

Ketchum acknowledges and agrees no Transfer Fee shall be due upon a bulk sale of Lots by Owner
to a merchant builder, or upon the transfer of a Lot or Unit to a related party which shall include (i) an
entity owned at least 51% by the transferor, (ii) the holders of at least 51% of the ownership interest of
a transferor which is an entity, and (iii) a family trust, partnership, or other entity comprised of persons
related to the transferor. Nothing herein shall be deemed or construed to relieve the merchant builder or
other exempt transferee from the obligation to pay the Transfer Fee upon a subsequent sale of the subject
Lot or Unit.

Owner acknowledges and agrees that the Transfer Fee provisions of this Agreement are
enforceable by specific performance even in the event said fee may be deemed unlawful or
unenforceable by a court of competent jurisdiction.
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14.2  URA Revenue. Ketchum shall pay to the Ketchum Community Housing Fund an
amount equal to the Transfer Fees deposited by Owner in the Ketchum Community Housing Fund with
URA revenues from the Project as long as Ketchum receives URA revenue from the Project. If the
URA does not agree to participate in creating the Ketchum Community Housing Fund, Ketchum
may, in its annual appropriations, contribute to said fund. If Ketchum or URA decides not to
appropriate funds for the Ketchum Community Housing Fund in any fiscal year, no penalty or
obligation to do so is levied upon Ketchum. In the event Ketchum or the URA decide not to
appropriate funds for the Ketchum Community Housing Fund in two (2) consecutive fiscal years,
then in that event, notwithstanding any contrary provision of Section 14.1, Owner shall have the
right, but not the obligation, to redirect future transfer fees to another housing related non-profit
Ketchum community organization, provided, however, that the Ketchum City Council shall have the
right to approve such alternate community housing organization. Ketchum’s right of approval granted
in this Section shall not be unreasonably withheld, delayed or conditioned. Qwner shall be entitled to
an accounting of the Ketchum Community Housing Fund annuvally and at other times upon
reasonable request.

15, COMMUNITY EDUCATION,

In keeping with Ketchum’s desire to promote and encourage local, “hands-on” opportunities
for persons- enrolled in higher education programs related to the hospitality and tourism industries,
Owner agrees to investigate opportunities for establishing such educational programs or services,
which may include on-site college courses or internships on the PUD Property.

16. ACTIVE RECREATION.

Owner, at its sole expense, shall construct trails and pedestrian paths as set forth in this
Agreement and in the PUD Development Plan.

16.1  Local Golf Program. Owner shall construct a golf practice facility (“Facility™) as
depicted on the plan attached hereto as Exhibit “K”. The Facility shall be open to the public and shall
include a “Locals Golf Program” consisting of the following:

{a) (1) the Facility will have “locals” pricing of no less than 20% off the regular resort
rate; (ii) the peak hours for the golf course will be 8:00-10:00 a.m. and 4:00-6:00 p.m., and the
peak golf season will be from June 20 to Labor Day (shoulder season will be from opening day
to June 20 and Labor Day to closing day); (1ii) one tee time is considered a group of no more
than four (4) golfers, and the pro shop will reserve the right to pair local golfers to create more
efficient tee times; (iv) tee times for Locals will be published seasonally in the local newspaper
and made available on-line; and (v) walkers will be permitted. The Locals Golf Program may
include one or more of the following special events or programs: junior golf play days; ladies
golf play days; Warm Springs Championship tournament; 9, Wine and Dine; and charity
tournaments. As used in this Agreement, “Locals” means: (i) full-time Ketchum residents; (ii)
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persons employed full time in Ketchum; or (iii) persons owning a business operated in Ketchum
not created for the purpose of obtaining status as a “Local”.

) Weekday Rules for Peak Season. Locals will be allowed to have access to the golf
practice facility, or portions thereof, every day during the week. Local access will be limited to
two (2) tee times back to back per hour during the peak hours of every day of the week. For the
remainder of the day, locals will be allowed up to three (3) tee times per hour. Locals may call
the day before, after 5:30 p.m., and if tee times are open, they will be allowed to occupy up to
three (3) tee times during peak hours and up to four (4) tee times during non-peak hours.

(c) Weekend Rules for Peak Season. Locals will be allowed to have access to the golf
practice facility both days of the weekend. Local access will be limited to two (2) tee times per
hour during the peak hours of Saturday and Sunday. During non-peak hours, locals will be
allowed up to three (3) tee times per hour. Locals may call the day before, after 5:30 p.m., and if
tee times are open, they will be allowed to occupy up to three (3) tee times during peak hours and
four (4) tee times during non-peak hours.

(d) Weekday and Weekend Rules for Shoulder Seasons. Locals will be allowed three
(3) tee times per hour during peak hours. During non-peak hours, locals will be allowed up to
five (5) tee times per hour. Locals may call the day before, after 5:30 p.m., and if tee times are
open, they will be allowed to occupy up to four (4) tee times during peak hours and five (5) tee
times during non-peak hours.”

(e) Access Restrictions. Owner may reasonably restrict access to the golf practice
facility to conduct golf school(s) or other formal instruction.

16.2 Recreation Contribution. Owner agrees to pay $300,000 into a recreation mitigation
fund to be established by the City to mitigate impacts from the Project to active recreation, as reasonably
determined by the City. The payment shall be made in two installments of $150,000 each. The first
installment payment shall be made at the time that the certificate of occupancy is issued for the hotel
described in Section 4.3.2, and the second installment payment shall be made within one vear thereafter,
Owner shall fumish the City with a bond, letter of credit, set-aside letter or other security for the
payment obligation. Owner may impose a guest fee to recover all or some of the recreation contribution
set forth herein.

17. ELECTRIC POWER.

All electric power on-site serving the Project shall be underground, with the exception of
pad-mounted transformers and other facilities necessary to underground power facilities.  Owner
acknowledges the Franchise Agreement between Ketchum and Idaho Power Company prohibits above
ground installation of new electric transmission lines. Owner agrees to pay a proportionate share
of the cost of undergrounding electric power lines off-site along Warm Springs Road to
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accommodate construction of the Project, including the roundabout at Warm Springs Road and
Flowers Drive. Ketchum acknowledges that upgrading and undergrounding the electric power lines
is beneficial to the general public and propertics other than the PUD Property.  Ketchum and
Owner shall, in good faith, negotiate an agreement to the effect that the portion of the costs in
connection with such development of the electric power lines benefitting properties other than the
PUD Property shall be paid by the following, in order of preference: (1) the franchise agreement
fund; (2) a local improvement district (“LID”) formed by Ketchum for that purpose; (3) by
URA funds; (4) Ketchum general funds; or (5) reimbursement to Owner from the service
connection charges collected from such other benefited property owners who otherwise have not paid
or contributed their proportionate share toward upgrading and undergrounding the electric power
lines. In all instances, these preferences are subject to Council or URA Board approval and
appropriation which shall be made in accordance with State law.

18. GREEN DEVELOPMENT PRACTICES.

Owner intends to employ the following “green” building concepts, alone or in combination,
in some or all of the Project, which will be more fully described in Design Review: (i) passive
solar design, (ii) natural and non-toxic materials, (i1} indoor water features, electro-magnetic and
radon mitigation, (iv) regional and renewable building materials, including Douglas Fir timber from
fuel reduction onsite, {v} energy efficient radiant heating and cooling systems, including geothermal
water, if available to Owner, and ground source heat pump systems; (vi) appropriate amounts of
living plants; (vii) water use reduction of laundry activity; (viil) minimizing fertilizer and pesticide
usage on the golf course; (ix) and providing organic bedding and bath products in the guest rooms.
Owner’s employment of the aforesaid “green” building concepts and those in Sections 15.1 and
15.2 of the Second Update to the Application Submittal dated November 3, 2008 will be evaluated
during the Design Review process.

19. RECORDATION OF LARGE BLOCK SUBDIVISTON.

Owner shall record the Large Block Plat, and any amendment with the Office of the Blaine County
Recorder within one year of the date of its final approval and approval of the POD-Conditional Use
Permit by Ketchum, each with conditions acceptable o Ketchum. The PUD Development Plan
Conditional Use Permit shall be referenced on the Large Block Plat.

20. FINANCIAL ASSURANCE AND ASSISTANCE.

20.1 Hold Harmless. Owner is responsible for all costs associated with the construction and
maintenance of the Project as approved in the Findings and described herein, and hereby holds Ketchum
harmless for any financial obligations related thereto.

20.2 Performance, Payment and Reclamation Bonds. Owner shall puichase
performance, payment and/or reclamation bonds in anoints equal to 125% of the costs, as
reasonably estimated by the City Engineer, of relocating, rehabilitating, reclaiming and/or
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reconstructing any existing on-site or off-site infrastructure improvements which are part of the Project
that are left unfinished, abandoned or defectively constructed. In licu of bonds or cash escrow
deposits for these improvements, Owner may furnish to Ketchum an irrevocable letter of credit or set-
aside letter in a form approved by Ketchum certifying that adequate funds are and will remain available at a
reputable financial institution authorized to do business in the state of Idaho. The irevocable letter of
- credit or set-aside letter shall be in effect for the length of time required to complete said improvements,
and in a form to allow Ketchum to procure the funds irrevocably committed to complete the required
improvements if construction of those improvements are unfinished or defective. Ketchum may lien
the PUD Property for any costs it incurs for abating nuisances as set forth in §§50-331 through 50-335,
Idaho Code.

20.3  Public Funding Opportunities. Ketchum agrees to reasonably cooperate with Owner in
exploring public funding opportunities for financial assistance with any of Owner’s obligations under this
Agreement.

204 Right of Enfry. Owner hereby grants Ketchum a license to enter upon the PUD
Property, during business hours and upon reasonable advance notice, with Owner or Owner’s
representatives having the right to be present during such times, to (a) inspect the same, (b)
determine if Owner is complying with this Agreement, and {(c) to undertake the cure of any default
of Owner; provided, however, all such cures shall be performed as promptly as possible and so as to
cause the least interference to guests, invitees and other occupants of property in the Project. Ketchum
agrees to indemnify, defend and hold harmless Owner from any and all liability, claims, damages,

expenses, judgments, proceedings and causes of action of any kind whatsoever, arising out of |

Ketchum’s negligent exercise of the license granted herein.

21.  SUBSEQUENT FILINGS AND APPROVALS.

Owner shall submit and Ketchum shall consider all subsequent applications for development of
the Project in accordance with the approved PUD Development Plan, PUD-Conditional Use Permit,
the approved Land Usec Applications and this Agreement. Nothing contained herein is intended to limit
the police powers of Ketchum in reviewing any subsequent applications, but in the exercise of its
- discretion, Ketchum shall act in a manner which is not inconsistent with the approved PUD-Conditional
Use Permit, PUD Development Plan, the approved Land Use Applications and this Agreement.

22. SALE OR TRANSFER OF THE PROPERTY.

This Agreement, and any Memorandum of Agreement recorded in the Office of the Blaine
County Recorder pursuant to Section 35 herein, shall run with the land comprising the PUD Property,
and shall be binding upon and benefit Owner, its assigns, and any successor in interest to any portion
of the PUD Property, as provided in this Agreement, with the exception of the purchasers of lots,
villas, condominium or townhouse units therein for which final occupancy permits have been issued
by Ketchum. Owner agrees for itself, its successors and assigns that the CC&Rs recorded for the
Project shall contain the covenants set forth in Section 4.4 herein, to be observed by Owner, its
successors and assigns.  The CC&Rs relating to the continuing obligation of all subsequent
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purchasers of any interest in the PUD Property to abide by the requirements of Ketchum approvals
therefore cannot be amended absent Council’s prior written approval. Upon conveyance of a lot, villa,
condominium unit or townhouse unit to a third party, except as otherwise provided in Section 14.1,
and this Section, the lien and encumbrance of this Agreement shall be automatically released from
said lot, villa, and unit and a prospective purchaser and all title insurers are entitled to rely upon said
rclease. In the event that Owner or a successor in interest to Owner, sells or iransfers the PUD
Property, or any portion thereof, written notice of said transaction shall be given to Ketchum no less
than sixty (60) days prior to closing. This requirement shall not apply to the sale and/or transfer
of individual lots, villas, condominium units or townhouse units. Individual lof, townhouse, or
condominium owners are not intended to have any ownership interest, third-party beneficiary,
casement or other interest in any of the terms, conditions or obligations of this Agreement.

23.  AMENDMENT OF AGREEMENT AND CHANGES TO DEVELOPMENT PLAN.

This Agreement shall be amended or cancelled, in whole or in part, only by the mutual consent
of the Parties, executed in writing after proper notice and public hearing before the Council. The
Parties acknowledge that the site plans, building locations, floor plans, elevations and design of the
buildings as shown on the PUD Development Plan are conceptual and will be refined prior to
submission for Design Review approval and/or of final construction drawings for building permits and
other permits.

24,  REIMBURSEMENT.

The Parties acknowledge that the size, location and development potential of the Property,
together with the public interest in the Project, may require analysis and review of subsequent
development applications and/or requested amendments (the “Supplemental Applications”) to
this Agreement that may place an atypical burden upon Ketchum and its resources. In order to
facilitate and expedite such analysis, Owner agrees to reimburse Ketchum for the services of
appropriate land use planners, legal counsel, engineers and other consultants (*Consultants” or
“Consultant”} retained by Ketchum, with Owner’s prior approval, to process the Supplemental
Applications.

25, SUPERSEDING PRIOR AGREEMENTS.

This Agreement supersedes and extinguishes all prior agreements between the parties with
regard to the PUD Property or any portion thereof.

26. DEFAULT AND ENFORCEMENT.

~In the event either party, their respective heirs, successors, assigns or any other person
acquiring an interest in the property, fails to faithfully comply with all of the terms and conditions
included herein, the same shall constitute a default entitling the non-defaulting party to all legal and
equitable remedies available.
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26.1 Events of Default. A petition filed by Owner under any bankruptcy, reorganization,
arrangement, insolvency, dissolution or liquidation law of any jurisdiction, whether now or
hereafter in effect, that is not dismissed within ninety (90) days after such filing shail constitute an event
of default of this Agreement and shall entitle Ketchum to seek all available legal and equitable
remedies.

262 Waiver. A waiver by a party of any default by the other party of any one or more of the
covenants or conditions hereof shall apply solely to the breach or breaches so waived and shall not bar
any other rights or remedies or apply to any subsequent breach of any such or other covenants and
conditions.

26.3 Remedies and Specific Performance. In the event of a material violation of this
Agreement or the PUD Conditional Use Permit, or any material violation of any condition thereof, or the
Findings, the Parties shall have the right, without prejudice, to specific performance, or any other rights or
remedies available under the Ketchum City Code or Idaho law, including but not limited to the right to
demand the non-defaulting party to cure such default or enjoin violation and otherwise enforce the
requirements contained in this Agreement. Ketchum shall also have the right to revoke the PUD
Conditional Use Permit issued pursuant to this Agreement and the PUD Findings in the event of a
material violation of this Agreement or the PUD Conditional Use Permit which is not cured, by motion of
the Council after notice and an opportunity to cure, followed by a due process hearing upon at least sixty
(60) days written notice to Owner.

264 Right to Cure. In the event of a material breach of this Agreement or a material
breach of the PUD Development Plan, the Parties agree that Ketchum and Owner shall have sixty (60)
days after delivery of notice of said breach to cure and correct the same prior to the non- breaching
party seeking any remedy provided for herein; provided, however, in the event that the default or breach
cannot with diligence be cured within such 60-day period, if the defaulting party shall commence to cure
the same within such 60-day period, and thereafter prosecute the cure of same with diligence, then the
time within which such breach may be cured shall be extended for such period as necessary to complete
the cure.

27. NO PRECEDENT.

The issuance of this PUD and Conditional Use Permit shall not be considered a binding
precedent for the issuance of other conditional use permits. This permit is not transferable from one parcel
of land to another.

28. POLICE POWERS.

Nothing contained herein is intended to limit the police powers of Ketchum or its discretion in
reviewing subsequent applications regarding development and construction of the PUD Property or the
workforce housing. This Agreement shall not be construed to modify or waive any law, ordinance, rule, or
regulation, including without limitation, applicable building codes, fire codes, zoning ordinances,
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subdivision ordinances, or comprehensive plan provisions, unless expressly provided herein.

29. TIMELINES.
Time and timely performance are of the essence of this Agreement.

30. RELATIONSHIP OF PARTIES.

It is understood the contractual relationship between Ketchum and Owner is such that Owner
is not the agent, partner, or joint venture of Ketchum.

31,  EORCE MAJEURE.

If either party hereto is delayed in the performance of any of its obligations hereunder
because of inclement weather; material shortages; labor shortages; unavailability of gas, electric or
other utilities through no fault of Owner; dispute or strike; civil strife; acts beyond the control of the
delayed party including, market conditions, lack of credit facilities, acts of God; and actions by the
United States of America or the State of Idaho, or Ketchum or any of their agencies, the time of
performance for completion of such amenity or improvement shall be extended for the same time as
lost by the cause hereinabove set forth.

32, ATTORNEY FEES AND COSTS.

If legal action by either party is brought because of breach of this Agreement or to enforce a
provision of this Agreement, the prevailing party is entitled to reasonable attomey fees and costs
incurred with regard to such action including, without limitation, any appeals.

33. NOTICES.

All notices required or provided for under this Agreement shall be in writing and delivered in
person or sent by certified mail, postage prepaid. Notices required to be given to Ketchum shall be
addressed as follows:

City of Ketchum
P.O. Box 2315
Ketchum, Idaho 83340

Notices required to be given to Owner shall be addressed as follows:

Helios Development LLC
Attention: Mike Barnard

Post Office Box 5151

Santa Barbara, CA 93150-5151

Amendment and Restated Annexation Agreement
10612-001
Page 39



With a copy to:

Lawson, Laski, Clark & Pogue, PLLC
Attention: Edward A. Lawson

675 Sun Valley Road, Suite A

PO Box 3310

Ketchum, Idaho 83340

A party may change the address by giviag notice in writing to the other party and thereafier notices
shall be addressed and transmitted to the new address.

34, NO WAIVER.

Inthe event Ketchum or Owner do not strictly comply with any of their obligations or duties
herein, thereby causing a default of this Agreement, or any forbearance of any kind that may be granted
or allowed by Ketchum or Owner to the other under this Agreement shall not in any manner nor in any
~way be deemed or construed or considered as waiving or surrendering any of the conditions or
covenants of this Agreement or any subsequent default,

35, RECORDATION.

This Agreement, including subsequent amendments thereto, shall not be recorded in the Office
of the Blaine County Recorder, Hailey, Idaho. However, a memorandum of this Agreement in the
form attached hereto as Exhibit “L” shall be recorded at the office of the Blaine County Recorder,
Hailey, Idaho, and a complete copy to be kept as a public record at the Ketchum City Hall.

36. PARTIAL INVALIDITY.

Inthe event any portion of this Agreement or part thereof shall be determined by any court of
competent jurisdiction to be invalid, void, or otherwise unenforceable, the remaining provisions
hereunder, or parts thereof, shall remain in full force and effect.

37. ENTIRE AGREEMENT.

This Agreement constitutes the full and complete Agreement of and between the partics
hereto. No representations or warranties made by the Parties, or their officers, employees or agents
shall be binding unless contained in this Agreement or subsequent written amendments thereto.

38. NO PRESUMPTION.

No presumption shall exist in favor or against any party to this Agreement as a Result of the
drafting and preparation of this Agreement.
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39. NOTHIRD PARTY BENEFICIARIES.

Nothing contained herein shall be deemed or construed to create any third party beneficiaries or
third party rights.

40, RULES OF CONSTRUCTION.

The singular includes the plural; the masculine gender includes the feminine; “shall” is
mandatory, “may” is permissive. The captions to paragraphs of this Agreement are for convenience
only and shall not be deemed to enlarge, diminish, explain or in any manner affect the meaning of such
paragraphs. Where there is a conflict between the terms of the Findings and this Agreement,
including any amendments thereto, the terms of this Agreement shall control.

41. CHOICE OF LAWS,

This Agreement shall be construed in accordance with the laws of the state of Idaho in effect at
the time of the execution of this Agreement. Any action brought in connection with this Agreement
shall be brought in a court of competent jurisdiction located in Blaine County, Idaho.

42,  EXHIBITS.

Attached to this Agreement and made a part of this Agreement by reference are the following
Exhibits:

A -Legal Description of Annexation Property
B -Legal Description of the PUD Property

C -Annexation Findings

D -Map of Bench Areas

E -~ PUD Large Block Preliminary Subdivision Plat
F-Large Block Plat Findings

G — PUD Findings, and amendments

H-Tent Diagram, Drawing A.6

I— Four-Star and Five-Star Standards Chart
J-Design Review Deliverables

K- Golf Facility Plan

L — Memorandum Of Agreement

43. RECITALS INCORPORATED.

The recitals set forth in this Agreement are hereby incorporated herein by reference.

44. AUTHORITY TO EXECUTE.
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Each of the persons executing this Agreement represent and warrant that he has the lawful
authority and authorization from their respective entities to execute this Agreement, as well as all
applications, plats and other documents required hereunder for and on behalf of the entity executing
this Agreement,

45. AGREEMENT SUBJECT TO ANNEXATION AND ZONING.

This Agreement is subject to and shall become effective upon the Effective Date, subject to
annexation of the real property described in Exhibit A with the zoning designations set forth on the
Large Block Plat. An affidavit of the Owner, as owner of the PUD Property, agreeing to
submit said real property to this Agreement and to the provisions of Idaho Code Section 67-6511A
and the applicable provisions of the Ketchum Municipal Code shall be provided by Owner and
incorporated herein by reference,

46. RELIANCE BY KETCHUM.

This Agreement is intended by Owner to be considered by Ketchum as part of Owner's
Request for Annexation and Land Use Applications. Owner acknowledges and intends for Ketchum
to consider and rely upon this Agreement in Ketchum’s review and consideration of said
annexation request and the Land Use Applications.

This Agreement is executed by the Parties as of the date first above written.

Helios Development, LLC, a Delaware limited City of Ketchum, Idaho, a municipal
liability company corporation

By:  Zon Development, LLC, a Delaware

limited liability company, its managing member

By: By:
Diane Boss, Authorized Agent Randy Hall, Mayor
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ADMENDED AND RESTATED WARM SPRINGS RANCH RESORT |
ANNEXATION AND DEVELOPMENT AGREEMENT

THIS AMENDED AND RESTATED WARM SPRINGS RANCH RESORT |
ANNEXATION AND DEVELOPMENT AGREEMENT (¥Agreement”), is entered into
this 2nd day of Ad , 201289 (“Effective Date™), by and between the |
CITY OF KETCHUM, IDAHO, a municipal corporation, (“Ketchum™) and  HELIOS
DEVELOPMENT, LLC, a Delaware limited liability company authorized to do business
in the state of Idaho (“Owner”),and together with Ketchum the “Parties™).

RECITALS

WHEREAS, Owner owns parcels of land adjacent and contiguous to the

municipal boundary of Ketchum, more particularly described in Exhibit A attached hereto and _|.---{ Formatted: Fort: Boid

incorporated by reference herein, which is currently zoned Recreation Development District
and Residential 10 (UIB) under the Blaine County Zoning Ordinance;

WHEREAS, Owner also owns parcels of land currently within the municipal boundary
of Ketchum, more particularly described in Exhibit B attached hereto and incorporated by
“reference herein, the major portion of which is currently zoned Tourist (T} with a smaller
portion zoned General Residential-Low (GR-L) under Ketchum's Zoning Ordinance;

WHEREAS, Owner has initialed a request to the United States Depariment of
Interior, Bureau of Land Management (“BLM™)} for the purchase of a 1,62 acre parcel of BLM
land (“BLM parcel”) adjacent to its property and historically thought to be privately owned as
part of the Warm Springs Ranch, and which, if such purchase is completed, will be included in
the Project;

WHEREAS, Owner has requested that the real property described in Exhibit A be
annexed into and developed along with the lands described in Exhibit B, as a single unified
Planned Unit Development (“PUD7), in accordance with the current PUD Ordinance and
other applicable ordinances and regulations of Ketchum. {The lands described in Exhibit A
and Exhibit B are collectivelyreferred to in this Agreement as the “PUD Property™);

WHEREAS, Ketchum desires Owner to annex and develop the PUD Property under
its ordinances and regulations in order to provide for the orderly extension of its boundaries and
obtain certain public benefits;

WHEREAS, Owner, as the owner of the PUD Property, agrees to submit the PUD
Property to an annexation and development agreement pursuant to Idaho Code § 67-6511A
and Ketchum City Code Section 17.154;

WHEREAS, Ketchum is a municipal corporation having all of the powers and
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authority granted municipalities under the laws of the state of Idaho, including, without
limitation, the authority to contract {Idaho Code§ 50-301), to annex ([daho Code§ 50-222),to zone
parcels of real property (Idaho Code § 67-6511), to approve planned unit developments (Idaho
Code § 67-0515), to approve special use permits (Idaho Code § 67-6512), to enter into
development agreements (Idaho Code§ 67-6511A), and to approve subdivisions (Idaho Code§ 67-
6313);

WHEREAS, on February I, 2008, Owner filed the following applications with
Ketchum for development of the PUD Property: (1) a Request for Annexation of the Property
and Zoning upon Annexation; {2) an application for a PUD-Conditional Use Permit; and (3) a
Large Block Subdivision Plat Preliminary Plat Application (*Large Block Plat”), (collectively
referred to as the “Original Applications™), so that Ketchum can review all of the applications
affecting the use and development of the PUD Property in an integrated manner consistent with
Ketchum’s current Comprehensive Plan and land use ordinances;

WHEREAS, Owner updated the Land Use Applications on May 9, November 3 and 12,
and on December 1,2 and 16, 2608 with additionzal information in response to Planning and Zoning
Commission workshops and public hearings, City Council public hearings, and public input
(collectively referred to as the “Updated Application Submittals,” and together with the
Original Applications the “Land Use Applications™);

WHEREAS, the lands described in Exhibit A and sought to be annexed are

within Ketchum’s Area of City Impact and subject to the 1994 Area of City Impact Agreement

{(“ACE Agrecment™)  between Ketchum and Blaine County, and Blaine County has been
provided with notice of the Land Use Applications as required by said Agreement;

WHEREAS, Ketchum has the capacity to provide essential services to the PUD
Property including water, sewer and emergency services, based in part on the improvements and
terms as specified herein;.

WHEREAS, Ketchum, having held all lawfully required public hearings and public
meetings for consideration of said annexation and zoning request, each of the Land
Use Applications and this Agreement; approving said annexation and zoning request, and each of
the Land Use Applications, and this Agreement; and having adopted findings of fact, conclusions
of law as the written deciston with regard thereto in conjunction with this Agreement;

WHEREAS, it is in the best interests of Ketchum and Owner that the lands described in
Exhibit A be annexed into Ketchum and, together with the lands described in Exhibit B,
be developed in accordance with this Agreement and the PUD Development Plan;

WHEREAS, Ketchum has determined in the Findings that annexation of the real
property described in Exhibit A constitutes an orderly extension of its municipal boundaries and
property within the Ketchum area of city impact and that such apnexation and the PUD
Development Plan
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are: (1) consistent with the Ketchumn Comprehensive Plan; (2) appropriately zoned
Recreational Use (RU} and Tourist (T), as set forth in the PUD Development Plan; {3) comply
with the requirements of zll state statutes and Ketchum city ordinances; and {4} it is in the best
interests of Ketchum to enter into this Agreement in order to provide for orderly annexation
and development of the PUD Property;

WHEREAS, Ketchum has considered the ACI Agreecment between Biaine County and
Ketchum and has determined that the Recreational Use (RU) and Tourist (T) zone designations
are appropriate for the PUD Property as delineated in the 2001 Ketchum Comprehensive Plan.

WHEREAS, Owner has agreed to the use restrictions and other limitations set forth
herein upon the use and development of the PUD Property and the zoning designations to be
placed upon the real property described in Exhibit A set forth in this Agreement;

WHEREAS, on August 1. 2009 Ketchum and Owner entered into the Wamm

Springs Ranch Resont Developmentthis Agreement_(“QOriginal Acreement™. recorded on

Aucust 13, 2009 in the records of Blaine County. ldaho as Instrument No. 570190, for the
purpose of establishing certain rights and obligations of the Parties with regard to annexation of
the real property described in Exhibit A, and the development of the PUD Property, including
limitations as to the use, development, design, phasing, construction of necessary
improvements (on-site and off-site) and mitigating the impacts directly attributable to the PUD.
The Original Agreement was first amended by Amendment dated Mav 10, 2010 and recorded
on June 2. 2010 as Instrument No, 577973, records of Blaine Countv. Idaho and next
amended by instrument entitied Second Amendment. dated Januarv 18. 2011 and recorded on
March 7. 2011, as Instrument No. 585686. records of Blaine Countv, Idaho. It is the intention
of Ketchum and Owner. by this Aereement to again amend and supplement the Original
Agreement, as_amended, and confinm the provisions of their relationship and. therebv
supersede the Original Aereement. as amended, and to memorialize certain changes in the
arrangement between them..

NOW, THEREFORE, in consideration of the mudual promises, covenants and
agrecments contained herein, Ketchum and Owner hereby mutually covenant and agree as
follows:

1. DEFINITIONS.
Throughout this Agreement, the foliowing terms will be defined as follows:

L1 “Annexation Findings” shall mean the findings of fact, conclusions of law
and decision approving Owner’s Request for Annexation of the Property and Zoning upon
Annexation, adopted by the Council on the April 7, 2009. A copy of the Annexation Findings is
attached hereto as Exhibit C and incorporated herein by reference.
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1.2 “Bench Areas” shall refer to the level areas of the existing goif course on the
western portion of the PUD Property. These level arcas are elevated by short, steep steps
that contain isolated pockets where the slope is 25% or more and are indicated on the map
attached hereto as Exhibit D. The Parties agree the Bench Areas are not situated in and shalt
net be subject to the requirements of the Mountain Overlay District.

1.3 *Commission” shall mean the City of Ketchum's Planning and Zoning Commission.
1.4 *Council” shall mean the City Council of the City of Ketchum.

1.5 “Date of Application” means February 11, 2008.
1.6 “Design Review” shall mean and include the procedures, criteria and standards
established by Ketchum City Code 17.96, as adopted and in effect on the Date of Application.

1.7 “Effective Date” means the date this Agreement is fully executed by the Parties or
the date on which the approvals described in the Findings are final, whichever occurs fater.

1.8 “Findings” collectively refers to the Annexation Findings, PUD Findings and Large
Block Plat Findings. All such Findings are incorporated by reference herein,

1.9 “Gross Square Footage” means gross floor area as defined in the Ketchum Zoning
Ordinance.

1.10 “Initial Phase” means the first permitted part of the Project, which shall be
obtained on or before Ausust 31, 201 Gwithin-forty-eicht-{48)-months-ofthe Effective-Date.

1.11 “Ketchum PUD Ordinance” shall mean Title 16, Chapter 16.08 of the Ketchum
City Code, as adopted and in effect on the Date of Application, ’

112 “Ketchum Subdivision Ordinance” shall mean Title 16, Chapter 16.04 of
the Ketchum City Code, as adopted and in effect on the Date of Application,

1.13  “Ketchum Zoning Ordinance” shall mean Title 17 of the Ketchum City Code,
as adopted and in cffect on the Date of Application.

1.14 “Ketchum Comprehensive Plan” shall mean the Comprehensive Plan adopted
on March i, 2001 by Ketchum by Resolution No. 756.

1.15 “Ketchum" shall mean the City of Ketchum, Idaho, a municipal corporation, acting
by and through its duly elected City Council.

1.16 “Land Use Applications” shall mean collectively the Original Applications and
the Updated Application Submittals, as amended, including the following: Application for




Annexation, dated February 11, 2008; PUD-Conditicnal Use Permit Application, dated February
11, 2008; and the Large Block Subdivision Preliminary Plat Apptication, dated February 11, 2008.

[.17 “Large Block” shail refer to a block of the Large Block Plat, a copy of which
is attached hereto as Exhibit E and incorporated herein by this reference as if set forth in
full, and designated by the number assigred thereto.

1.18 “Large Block Findings” shall mean the findings of fact, conclusions of law and
decision approving the Large Block Subdivision Plat Preliminary Plat Application, adopted by
the Council on the April 7, 2009. The Large Block Plat Findings are attached hereto as Exhibit
F and incorporated by reference herein.

1.19 “Mean High Water Mark, or “MHW,” shall have the meaning ascribed to it
by Ketchum City Code Section 17.88.040 on the Effective Date. As used herein, MHW
shall mean the MHW which exists after completion of all stream restoration work,

1.20 “Owner” shall mean Helios Development, LLC, a Delaware limited liability
company, and its successors and assigns.

1.21 “Project” shall mean the development of the PUD Properly contemplated in the
PUD Development Plan.

1.22 “PUD Development Plan” shall mean and consist of the development plan
described in the Land Use Applications including the PUD-Conditional Use Permit for the
PUD, which upon issuance by Ketchum and acceptance by Owner shall be, and is
hereby incorporated inte this Agreement by reference.

1.23 “PUD Findings” shall mean the findings of fact, conclusions— of law and
decision approving the PUD-Conditional Use Permit application, -adopted by the Council
on April 7, 2009, as amended on November 29, 2011 . The PUD PFindings are attached
hereto as Exhibit G and incorporated by reference herein.

2. LEGAL AUTHORITY,

This-AgreementThis —4sAcreement is made—pursuanimade —tepursuant to asd—aand
in mecerdance—withgecordance —thewith the provisions of Idaho Code_§%§ 50-222, 50-301,
67-6511 A67, 67-6512, and Ketchum City Code Chapter 17.54.

3. ANNEXATION ORDINANCE, ZONING ORDINANCE AMENDMENT, AND
ZONING DESIGNATIONS,

Ketchum shall promptly adopt an ordinance annexing the portion of the property
described in Exhibit A and zone the entire PUD Property to Tourist (T) and Recreational
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Use (RU), as more particularty set forth in Section 3.1 herein, subject to the provisions
of this Agreement, with the ordinance becoming effective following its passage, approval
and publication. In addition, Ketchum shall amend the Comprehensive Plan Land Use
Map to show Residential Occupancy and Recreation/Open Space on the areas to be
annexed, with the designations subject to the boundaries of the Large Block Plat
Within thirty (30) days after the publication of the Annexation Ordinance, Owner shall
remit to Ketchum a payment of $106,000.00, which sum represents the fee for
annexation of the property described in Exhibit A. In the event that the PUD Development
Plan is amended- to increzse the number of units, Owner -agrees to pay an additional
annexation fee proportionate to the increase in units,

3.1 Zone Districts. The zone districts and use limitations applicable to the PUD
Property shall be as set forth in the Findings.

3.1.1 Areas North of Warm Springs Creek. This area includes Block | of the
Large Block Plat, and includes lands already within Ketchum. This area shall be designated
Tourist (T) Zone District, on the Large Block Plat.

3.1.2 Arcas South of Warm Springs Creek. This area includes Blocks 4, 5
and 6 of the Large Block Plat, which will include the residential villas and the hotel events
house. This area shall be designated Tourist {T) Zone District on the Large Block Plat.

3.1.3 Open Space/Golf Course Areas. This area includes Blocks 2 and 7 of
the Large Block Plat, which will include the golf course and open space. This area shall be
designated Recreational Use (RU) Zone District on the Large Block Plat.

3.1.4 Southern Estate Lot. The arca consists of a 2.47 acre parcel described
as Block 8 and is paltof a larger, undeveloped, cighteen (18) acre parcel on the southwest
side of Warm Springs Creek. This area shall be designated Tourist (T) Zone District, on the
Large Block Plat.

3.1.5 Western Estate Lot. This area consists of a 2.79 acre parcel adjacent
to Warm Springs Creek at the westerly edge of the Project identified as Block 3 of the Large
Block Plat. Tt shail be designated Tourist (T) Zone District on the Large Block Plat.

3.2 Overlay Districts.  Portions- of- the PUD Property are constrained by
floodplain, avalanche and hillside hazards. Therefore, the Floodplain Overiay District,
Avalanche QOverlay District and Mountain Overlay District, as shown on the Large Block Plat,
respectively, shall be applied to these areas in addition to the underlying zoning designation for
each Large Block.

3.2.1 Fleodplain Overlay Bistrict. The -Floodplain Gverlay District shali
be applied to all Large Blocks abutting Warm Springs Creek (Blocks 1, 2, 3 and 8). The




Floodplain Qveriay District shall be defined through the Conditional Letter of Map Revision
and the Letter of Map Revision processes as set forth in the Federal Emergency Management
Agency rtegulations. The Floodplain Qverlay District shall be subject to Section 17.88 of the
Ketchum Zoning Code. All other riparian and floodplain regulations shall be per the Ketchum
Zoning Code,

3.22 Avalanche Overlay Distriet. The Avalanche Overlay District shall
be applied to all Large Blocks containing avalanche terrain (Blocks 2, 4, 5, 6, 7 and 8).
The high hazard areas (red avalanche zones) and low hazard areas (blue avalanche zones) shall
be delineated on the Large Block Plat. Regulations applicable to the Avalanche Owerlay
District are set forth in Section 4.8 herein.

3.2.3 Mountain Overlay District. The Mountain Overlay District shall be
applied to areas with a slope of greater than 25%, excepting Bench Areas, as shown on Exhibit
D.

4. CONDITIONS ON BEVELOPMENT.

4.1 Design Flexibility. All development of the PUD Property shall be consistent with
the PUD Development Plan and this Agreement; provided, however, it is the intent of this
Agreement and the PUD Development Plan to allow design flexibility and not restrict authority
to grant Design Review approval of any building consistent with this Agreement and the PUD
Development Plan. In Large Block 1, Ownér may have any mixture of unit types provided that

“Qwner: (1) stays within the requirements of the Tent Diagram set forth in Section 4.3.2.6
herein; (2) does not exceed 620,146 gross square feet, exclusive of underground parking; (3)
provides a minimum of 36,295 gross square feet of werkforce housing; {4) provides a
minimum of 120 hot bedstkeys; and (5) provides a mixture of unit types, including: residences,
condominium suites, fractional, town homes and traditional hotel rooms.

4.2 Additional Applications. While Owner has conducted pre-application Design
Review for the concepts for certain structures shown -on the PUD Development— Plan,
Owner will also submit such applications regarding Design Reviews, final plat reviews,
conditional use permits, if applicable, and any other applications as may be required by the
Ketchum City Code in effect on the Effective Date. Such ather applications may include
additional pre-application Design Review submittals except as otherwise provided in §6.7.3
herein. Ketchum, having exercised its discretion in approving this Agreement and the PUD
Development Plan, shall act reasonably in good faith when processing the approval or issuance
of such applications, permits, plans, specifications, plats, and/or entitlements- for the Project as
may be necessary or prudent in order to implement the Project, and consistent with the
Ketchum City Code, the terms of this Agreement and applicable State and/or federal faws.
Except as otherwise provided herein, or in the PUD Development Plan, the Project shall
comply with the Ketchum City Code in cffect on the Effective Date. Notwithstanding
any contrary provision in this Agreement, Owner may elect to comply with the Ketchum City
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Code in effect on. the date on which Owner makes application for any permits, approvals and/or
entitlements for the Project and Ketchum agrees to accept such compliance as it relates to such
permit, approval and/or entitlement. Unless otherwise expressty provided at the time of approval
or issuance of any appiication, permit, plan, specification, plat and/or other entitlement required
for the Project, all requirements of this Agreement, the PUD Development Plan and the
Ketchum City Code applicable to such application, permit, plan, specification, piat or other
entitlement shall be deemed waived by Ketchum, or fulfilled by Owner, upon approval or
issuance of any such application, permit, plan, specification, plat and/or other entitlement for the
Project.

4.3 Large Block ! Gross Floor Arca and Flex Footage, Except as otherwise
provided herein, the total developed gross floor area of the Project (as defined in Ketchum City
Code Section 17.08.020) shall not exceed 728,446 gross square feet exclusive of underground
parking, and shall have substantially consistent gross square footages and mix of housing types
as set forth in the PUD Findings. As set forth in the PUD Findings, Owner shall be allowed
up to a five percent {5%) increase in gross square footage flexibility (“Flex Footage”) and
30,000 square feet of additional circulation area in Block 1, not to exceed a maximum of
620,146 gross square feat, consistent with the provisions in Section 4.1 herein. Total building
lot coverage shall be consistent with the gross square footages and acreages contained in the
PUD Findings.

4.3.1 Residential Development.

43.1.1 Acreages and Floor Area. Residential development on the
PUD Property shall be consistent with the acreages set forth in the PUD- Findings and shall
not substantially exceed the total floor area for the housing types set forth in the PUD Findings.

4.3.1.2 Sethbacks.  Minimum setback distances shall comply with the
requirements set forth in the PUD Findings.

4.3.1.3 Setbacks From Creeks and Wetlands. Building structures on
the north side of Warm Springs Creek shall be set back a minimum of twenty-five feet (25°) from
the MHW and residential structures on the south side of Warm Springs Creek shall be set back
a minimum of fifty feet (50°) from the MHW. In addition, all building structures shall be set back a
minimum of seventy-five feet (75") from the edge of jurisdictionat wetlands on the PUD Property.

4.3.1.4 Workforce Housing. Consistent with Sections 4.1 and 4.3 herein,
workforce housing shall consist of co-housing units, one-bedroom units, and two-bedroom units
sufficient to ouse 93 people, Additional regulations relating to workforce housing are addressed in
Section 3 herein.

43.1.5 Community Housing. Owner’s requirement to provide
community housing as part of the Project is fuifilied by Owner's agreement to establish a dedicated
Community Housing Fund, to be funded with a voluntary real estate transfer fee as described in



Section 14 herein. Covenants refating to the real estate transfer fee are contained in Section 14
herein.

4.3.2 Hotel and Commercial Development.

4.3.2.1 Core —~Hotel Building. The hotel shall consist of an
iconically designed core hotel building operated at industry acknowledged five-star standards.
As used herein, the reference to “iconically designed core hotel building operated at industry
acknowledged four or five star standards” means an upscale hotel providing the guest with a
luxury experience in a distinctive setting, including expanded amenities and exceptional service,
plus the following characteristics:

- An impressive, well integrated and excellent architectural design;

- A lobby area located away from main traffic areas with
multiple conversation groupings and recognizable guest service mea and
bell stand;

- An upscale full service restaurant, separate lounge and bar mea;

- On site recreational facilities, spa and fitness center, including pool, hot
tub, ste31'1 room and locker area;

- Meeting rooms;

- Tum  down service, valet parking, baggage service, laundry

service, newspaper service, room service, computer access, pool service,
spa and fitness center service, ice service, flower service and
concierge service; and

- Staff preparation and training to insure service is flawless from
initial reservation call to departure.

IHustrative of the foregoing, the Mobil 4-star and 5-star requirements are set forth in Exhibit I.
The Mobil standards are attached hereto for itlustrative purposes only and are not intended to
establish specific criteria for Owner’s performance.

The core hotel building may include the following: condominium suites sold yet available
for rental; fractional units (warm beds) and private residences {cold/warm) beds. Of these
units, a range of 120-126 hot beds’keys will be made available for rental in a manner which
satisfies Ketchum's- definition of “hotel.” The minimum number of hot beds’keys shall be
120, totaling approximately 102,856 gross square feet; provided, however, Owner shail
increase the number of hot -beds/keys in- proportion- to the amount of Fiex Footage actually
utilized. A -proportional increase means that for every 4,672 -gross square feet of Flex
Footage, one (1) -additional hot bedrkey would- be provided. If the -entire Flex -Footage is
utilized, an additional six (6) hot beds/keys would be provided, raising the total to 126.

4.3.2.2 Local Option Taxes. The Project shall be subject to the
provisions of Ketchum City Code Section 3.12, relating to local option taxes. Except as
otherwise provided herein, Owner agrees that all rentals of housing units in the Project shall
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be subject to the local option tax, regardless of- who makes the reservation, including
independent third party travel agencies or other independent parties. Nothing herein shall be
deemed or construed to require the owner of a housing unit within the Project to pay any local
option tax to occupy their own unit for up to thirty (30) days. Further, the obligation to pay
locat option tax shall not apply to the rental of workforce housing units.

4.3.2.3 Commercial Development. The commercial portion of the hotel
shall be developed ancillary to the hotel use and shall be limited to commercial uses
compatible with a resort operated to industry five-star standards. Commercial uses may
inciude, but are not limited to: restaurants (including a stand-alone Warm Springs Ranch
Restaurant), bars, gift shop, and spa/fitness center.

4324 Events House. The Project shall include an events+
house {approximately 3,500 square feet) and an events lawn (for accommodation of
approximately 500 people) for outdoor events, including small concerts, weddings, cocktail
parties and other public and private events.

43.2.5 Parking. On-site parking wili consist of a maximum of
surface parking stalls and a parking structure with the final mix of parking spaces established
during Design Review. The parking structure shall not exceed 109,750 gross square feet
above grade and may have any amount of square footage below grade approved during Design
Review,

4.3.2.6 Design Guidelines for Bulk and Mass, The Project shall
comply with the design guidelines set fosth below, which are taken from the envelope diagram
document “Site Conditions and Constraints: Development Height Standards” dated June 10,
2008 (“Tent Diagram™), Drawing A.§, attached hereto as Exhibit H and incorporated herein
by reference. Issuance of any building permit for the Project is conditioned on future Design
Review approval.

A. Height and Bulk.  All-height and-bulk limitations shall be in
accordance with Tourist District except those items waived as an incident of the PUD
Development Plan approval. The Tent Diagram iHustrates areas where buildings may exceed
height and bulk limitations, subject to the following limitations, which shall be implemented by
the Commission applying the standards of Ketchum City Code Section 17.96, during the Design
Review process: .

1) Total Permitted Gross Floor Area, Core Hotel and other
Buildings in Block 1. The total permitted gross ficor area, as defined in Ketchum City
Code Section 17.08.020, for Block 1, which includes the core hotel building, shall not exceed
620,146 gross square feet, except for underground parking and Flex Footage. Total Fioor Area
Ratio for all of Block | shalf not exceed a FAR of 1.43, excluding all roadways and lands below
MHW, except for underground parking and Flex Footage.
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2} Building Blocks. The core hotel building sha!l be designed to
read as a series of buildings by expressing the mass as a group of building- biccks.” Each building
black mass shall be limited 1o the maximum horizontal and vertical dimensions listed below.
Within the core hotel building there should be an iconie, recognizable elevated mass, which reads
as the primary structure (area shown as 93’- maximum height area). The core building should
also incorporate several distinct steps in height to either side of the tallest building block.
The dimension of these steps should average 15% - 20% of the height of the next tallest
building block.

3) Maximum Horizontal Dimensions.

1)  Large building planes shall be broken into smalier
buiiding blocks, specifically 120, 160 and 180 feet in [ength.

ify Building blocks shall vary in size; not all building
blocks may be of the maximum dimensional size.

iii} No dominant building block shall be more than 180
long without a “break” (a break shall be an interruption of the
building wall plane with either a recess or an— offset
measuring at least 157 in depth), and 1/8 of the building in
length (the offset angle constituting the “break” recess shail
be between 30 and 90 degrees to the wall). For example, a
facade of 180" in length must have a break that is 15" in
" depth by 22.5” in length.

iv) —No individual facDade face within the 180" building
block shall be longer than 60" without an offset of 8 or
greater.

v)  The -overall diagonal dimension- of- any structure
shall not exceed 500" without a true building mass
“opening” no less than 45' wide.  Buildings may be
connected through transparent openings that allow- for
light, air and public access.  Such openings will not
restrict the use of upper story bridges to connect volume
as long as these bridges appear subordinate to— the
openings, a sense of transparency is maintained and the
roofline of the bridges and adjacent buildings do not align.

4) Maximum Vertical Dimensions. With the exception to the
93" tall area considered to be the recognizable mass of the core hotel building, no building fa9ade
shall be taller than 33° in height without a horizontal articulation of 8 or greater as measured
from average of finished grade.



